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Plaintiffs Maverick Fund, L.D.C., Maverick Fund USA, Ltd., Maverick Fund II, 

Ltd., Maverick Neutral Fund, Ltd., Maverick Neutral Levered Fund, Ltd., Maverick 

Long Fund, Ltd., and Maverick Long Enhanced Fund, Ltd. (hereafter referred to 

collectively as “Maverick” or “Plaintiffs”) make the following allegations based on the 

investigation conducted by Plaintiffs’ Counsel, including, but not limited to, a review 

and analysis of First Solar, Inc.’s (“First Solar” or the “Company”) filings with the 

United States Securities and Exchange Commission (the “SEC”); media and securities 

analysts’ reports about the Company; analyst conference calls; court filings in the 

action styled Mark Smilovits v. First Solar, Inc., et al., 2:12-cv-00555 (D. Ariz.) (the 

“Class Action”); discussions with percipient witnesses who previously worked for 

First Solar, as detailed herein; review and analysis of internal First Solar documents; 

consultations with experts; and the review and analysis of other matters of public 

record.  While Plaintiffs have reviewed, and may reference or utilize these materials, 

Plaintiffs do not adopt any exculpatory language contained in these materials.  

I. SUMMARY OF THE ACTION 

1. Plaintiffs purchased First Solar common stock during the period from 

May 2011 through December 2011, at times when the price of the shares was 

artificially inflated by Defendants’ fraudulent scheme.
1
  

2. Since its inception as a public company, First Solar had a grand plan to 

produce electricity from the sun at costs comparable to conventional electricity 

production methods – otherwise known as grid parity.  Grid parity is widely 

recognized as the proverbial “Holy Grail” of solar electricity production.  As 

Defendants and investors recognized, First Solar would unlock enormous demand for 

solar panels worldwide by achieving grid parity and, if this could be done without 

slashing First Solar’s margins, the Company’s earnings would skyrocket.   

                                                                 
1
 References to “Defendants” generally refers to First Solar, Michael J. Ahearn, Robert 

J. Gillette, Mark R. Widmar, Jens Meyerhoff, James Zhu, Bruce Sohn, and David 
Eaglesham. 
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3. In June 2009, Defendants took First Solar’s plan to achieve grid parity 

public.  In a 117-slide presentation (attached hereto as Ex. A), Defendants detailed the 

metrics explaining how First Solar would achieve this momentous goal, and do so very 

profitably at very healthy gross and operating margins as set forth in ¶¶103-104.  First 

Solar’s plan to achieve grid parity would come to be known as the “roadmap.”  

4. By late 2010 and throughout 2011, Defendants were repeatedly 

reassuring investors First Solar was “on track” to achieve grid parity or “doing better 

than that roadmap.”  By August 2011, First Solar’s Chief Executive Officer (“CEO”) 

Robert J. Gillette claimed:  “Our LCOE is approaching grid parity, which should drive 

elasticity and demand and a growth of sustainable markets.”
2
  Defendants’ public 

enthusiasm for reaching grid parity was clear, and without reservation. 

5. Plaintiffs and other investors believed Defendants.  The truth was far 

different.  Throughout 2011, First Solar was a Company hiding massive problems.  

First Solar’s manufacturing process had known issues that created defective panels, 

ultimately costing the Company over $200 million in warranty replacement costs.  See 

§IV.B.  First Solar’s panels degraded far faster than First Solar’s warranties stipulated, 

especially in hot climates where the Company built solar farms.  See §IV.C.  

Defendants also claimed First Solar could build panels at an ever-decreasing cost per 

watt, and that First Solar could install those panels efficiently and within budget.  In 

truth, First Solar manipulated its published cost per watt metric, and First Solar’s 

utility-scale projects were suffering from massive cost overruns.  See §§IV.D and E. 

6. As a result of the undisclosed problems then-existing at First Solar, the 

Company was nowhere near achieving grid parity or the goals set forth in the 

“roadmap.”  Internally, First Solar employees knew the Company’s public statements 

                                                                 
2 

LCOE, or the Levelized Cost of Energy, is an economic assessment of the cost of an 
energy-generating system including all the costs over its lifetime, including initial 
investment, operations and maintenance, cost of fuel, and cost of capital.  LCOE is 
used to compare the costs of generating electricity from different sources. 

Case 2:15-cv-01156-ROS   Document 1   Filed 06/23/15   Page 5 of 85



 

3 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

weren’t tethered to reality.  As one former First Solar employee put it:  “The CEO was 

telling us we were getting to grid parity, we weren’t telling him.”  Or as another former 

First Solar employee phrased it:  “[Grid parity] was just so far off.  [First Solar] had 

too far to go. . . .  They would have had to dramatically lower costs.” 

7. By the end of 2011, the problems at First Solar had grown far too large 

to conceal further.  The Company was forced to take a massive $215 million warranty 

reserve for defective solar panels.  High rates of panel degradation eroded margins, as 

did rampant cost overruns.  Though Defendants had claimed high visibility to 

achieving operating income of $875 to $975 million for 2011, the Company would 

ultimately suffer a net loss of $39 million in 2011.  Moreover, Defendants were forced 

to admit that First Solar was not close to achieving grid parity and that the only way 

First Solar could come close to achieving grid parity would be to slash the Company’s 

margins. 

8. Plaintiffs purchased First Solar common stock in 2011 while its price 

was artificially inflated as a result of the fraud.  Upon disclosure of the truth 

concerning Defendants’ statements, Plaintiffs were injured when First Solar’s stock 

price declined precipitously.  Plaintiffs bring this action to recover investment losses 

caused by Defendants’ fraudulent conduct. 

II. JURISDICTION AND VENUE 

9. This Court has jurisdiction over the subject matter of this action pursuant 

to §27 of the Securities Exchange Act of 1934, 15 U.S.C. §78aa and 28 U.S.C. 

§§1331, 1337, and 1367.  The Court has personal jurisdiction over Defendants as all 

Defendants are residents of the United States and/or have minimum contacts with this 

District.  

10. Venue is proper in this District pursuant to §27 of the Securities 

Exchange Act of 1934, 15 U.S.C. §78aa, and 28 U.S.C. §§1391 (b) and (c).   

11. First Solar transacts business in this District.  Substantial acts in 

furtherance of the wrongs alleged and/or their effects have occurred within this 
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District. 

12. In connection with the acts and omissions alleged herein, all of the 

Defendants, directly or indirectly, used the means and instrumentalities of interstate 

commerce, including, but not limited to, the mails, interstate telephone 

communications, and the facilities of the national securities markets. 

III. THE PARTIES 

Plaintiffs 

13. Non-party Maverick Capital, Ltd. is a registered investment manager 

managing private investment funds exclusively for qualified investors.  The firm was 

founded in 1993 by, among others, Lee S. Ainslie III.  Maverick Capital, Ltd. has 

offices in Dallas, Texas and New York, New York.  Maverick Capital, Ltd. is the 

investment manager on behalf of Plaintiffs. 

14. Plaintiffs Maverick Fund, L.D.C., Maverick Fund USA, Ltd., Maverick 

Fund II, Ltd., Maverick Neutral Fund, Ltd., Maverick Neutral Levered Fund, Ltd., 

Maverick Long Fund, Ltd., and Maverick Long Enhanced Fund, Ltd. are private 

investment funds managed by non-party Maverick Capital, Ltd.  Maverick Capital, 

Ltd., as the money manager for Plaintiffs, had total investment discretion for Plaintiffs’ 

investments.  Maverick Capital, Ltd. maintains an office in New York, New York and 

Plaintiffs’ investment decisions were directed, controlled, and coordinated in New 

York.  Further, Plaintiffs suffered losses resulting from Defendants’ fraud in New 

York.   

15. Plaintiffs and Maverick Capital, Ltd., as the investment manager for 

Plaintiffs, read and relied upon certain of Defendants’ false and misleading statements 

alleged herein, as set forth in greater detail below.  In reliance on Defendants’ material 

misrepresentations and omissions, as described below, Plaintiffs purchased First Solar 

common stock and suffered substantial losses caused by Defendants’ wrongful 

conduct.   

16. Plaintiffs purchased millions of First Solar common shares during the 
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period between May 4, 2011 and December 15, 2011, while First Solar stock traded at 

artificially inflated prices.  Plaintiffs held substantial First Solar shares through 

disclosures of the truth concerning, and the materialization of risks concealed by, 

Defendants’ fraudulent scheme.  Plaintiffs’ purchases and sales of First Solar stock are 

set forth in Plaintiffs’ trade data provided to Defendants by e-mail dated June 25, 2014.  

Plaintiffs’ trade data is incorporated by reference herein, which Plaintiffs will submit 

to the Court under seal upon request. 

Defendants 

17. Defendant First Solar is engaged in the manufacture and sale of solar 

modules with an advanced thin film semiconductor technology, and it designs, 

constructs and sells photovoltaic (“PV”) solar power systems. 

18. Defendant Michael J. Ahearn (“Ahearn”) founded First Solar.  Defendant 

Ahearn is, and at all relevant times was, the Company’s Chairman of the Board of 

Directors.  On October 25, 2011, defendant Ahearn was appointed Interim CEO of the 

Company.  In 2010 and 2011, Ahearn sold 2,989,016 shares of his First Solar stock at 

artificially inflated prices for $350,029,187.     

19. Defendant Robert J. Gillette (“Gillette”) was, until his resignation on 

October 25, 2011, the Company’s CEO. 

20. Defendant Mark R. Widmar (“Widmar”) served as the Company’s Chief 

Financial Officer (“CFO”) from April 2011 through the remainder of the relevant 

period into 2012.  He has significant accounting experience, and was at all relevant 

times a Certified Public Accountant. 

21. Defendant Jens Meyerhoff (“Meyerhoff”) was, until December 2010, the 

Company’s CFO and served as President of the Utility Systems Business Group until 

August 17, 2011.  In 2010 and 2011, Meyerhoff sold 91,750 shares of his First Solar 

stock at artificially inflated prices for $12,692,282.  Meyerhoff was instrumental in 

creating the Company’s Grid Parity Roadmap.   

22. Defendant James Zhu (“Zhu”) was, until January 2012, the Company’s 
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Chief Accounting Officer.  From January 2011 through March 2011, Zhu served as the 

interim CFO and from June 2007 through October 2009, Zhu served as the Company’s 

Vice President and Corporate Controller.  In 2010 and 2011, Zhu sold 7,384 shares of 

his First Solar stock at artificially inflated prices for $1,109,855. 

23. Defendant Bruce Sohn (“Sohn”) was, until April 30, 2011, the 

Company’s President of Operations. In 2010 and 2011, Sohn sold 62,000 shares of his 

First Solar stock at artificially inflated prices for $8,832,347.  According to Credit 

Suisse’s analyst covering First Solar, Sohn “was a key architect behind the 

[C]ompany’s technology roadmap.” 

24. Defendant David Eaglesham (“Eaglesham”) was the Chief Technology 

Officer at First Solar from November 2009 to May 2012.  From June 2006 to 

November 2009, Defendant Eaglesham was the Company’s Vice President of 

Technology.  In 2010 and 2011, Eaglesham sold 69,983 shares of his First Solar stock 

at artificially inflated prices for $9,645,826. 

25. Defendants Ahearn, Gillette, Widmar, Meyerhoff, Zhu, Sohn and 

Eaglesham are collectively referred to herein as the “Individual Defendants.” 

26. During the relevant period, the Individual Defendants, as senior 

executive officers of First Solar, were privy to confidential and proprietary information 

concerning First Solar, its operations, finances, financial condition, and present and 

future business prospects.  The Individual Defendants also had access to material 

adverse non-public information concerning First Solar, as discussed in detail below.  

Because of their positions with First Solar, the Individual Defendants had access to 

non-public information about First Solar’s business, finances, products, markets, and 

present and future business prospects via access to internal corporate documents, 

conversations, and connections with other corporate officers and employees, 

attendance at management and/or Board of Directors meetings and committees thereof, 

and via reports and other information provided to them in connection therewith.  

Because of their possession of such information, the Individual Defendants knew or 
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recklessly disregarded that the adverse facts specified herein had been misrepresented 

and/or had not been disclosed to, and were being concealed from, the investing public. 

IV. DEFENDANTS’ FRAUDULENT SCHEME 

A. First Solar’s Business 

27. During the relevant period, according to First Solar:  “We manufacture 

and sell solar modules with an advanced thin-film semiconductor technology, and we 

design, construct, and sell photovoltaic (PV) solar power systems.”    

28. As set forth in First Solar’s 2010 Form 10-K, as filed with the SEC on 

February 28, 2011: 
 
 We are one of the world’s largest PV solar module manufacturers 
and produced nearly 1.4 gigawatts (GW) of solar modules in 2010.  We 
are the world’s largest thin-film PV solar module manufacturer.  We 
manufacture our solar modules on high-throughput production lines and 
perform all manufacturing steps ourselves in an automated, proprietary, 
and continuous process. Our solar modules employ a thin layer of 
semiconductor material to convert sunlight into electricity.  Our 
manufacturing process eliminates the multiple supply chain operators 
and expensive and time consuming batch processing steps that are used 
to produce a crystalline silicon solar module.  Currently, we manufacture 
our solar modules at our Perrysburg, Ohio, Frankfurt/Oder, Germany, 
and Kulim, Malaysia manufacturing facilities (with additional 
manufacturing facilities under construction or planned for construction in 
Kulim, Malaysia, Frankfurt/Oder, Germany, Blanquefort, France, 
Vietnam, and the United States), and we conduct our research and 
development activities primarily at our Perrysburg, Ohio manufacturing 
facility. 
 
B. Defendants Concealed the Existence and Severity of Known 

Defects in First Solar’s Panels and Manufacturing Process 
Resulting in Hundreds of Millions of Dollars in Losses  

29. On July 29, 2010, First Solar admitted for the first time it had had a 

“manufacturing excursion” that could impact certain of its panels:   
 
During the period from June of 2008 to June of 2009, a manufacturing 
excursion occurred, affecting less than 4% of the total product 
manufacturer within the period.  The excursion could result in possible 
premature power loss in affected modules. 
 
The root cause was identified and subsequently mitigated in June of 
2009.  Ongoing testing confirms the corrective actions are effective.  
We’ve been working directly with impacted customers to replace the 
affected modules and these efforts are well underway, and in some cases, 
complete. 
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30. Defendants assured investors they understood the problems with the 

manufacturing processes and estimated the expense of remedying the problems at 

$23.4 million.   

31. As detailed herein, throughout the rest of 2010 and 2011, Defendants 

repeatedly reassured investors that the Company had adequate reserves for defective 

panels, that the manufacturing excursion was limited, and repeatedly emphasized First 

Solar’s manufacturing process and panels were reliable and of the highest quality.  

Defendants also repeatedly and falsely stated the Company had taken corrective 

actions and was nearly finished with remediation of defective panels.   

32. In truth, as Defendants knew, First Solar suffered from numerous 

manufacturing problems, the “manufacturing excursion” and other known defects 

impacted far more panels than Defendants reported to the public, and manufacturing 

defects would cost far more to remediate than Defendants had told the public.  Indeed, 

by the end of 2011, the remediation costs connected to defects from manufacturing 

problems had risen to $215.7 million – far in excess of Defendants’ false and 

misleading statement in July 2010 that the cost of fixing the defective panels was only 

$23.4 million. First Solar’s panels were plagued with defects. 

33. According to Confidential Witness (“CW”) 1, who worked as Global 

Supplier Quality Engineer at First Solar’s Perrysburg, Ohio facility from 2008 through 

January 2013, the Company went to great lengths to keep known defects in the 

Company’s panels from being revealed to the public.  CW1 personally witnessed many 

problems with the Company’s panels, all of which he was specifically told had to be 

kept confidential.  

34. CW1 witnessed many defects with the Company’s panels/modules, 

including the following: (i) modules were regularly failing throughout CW1’s 

employment from 2008 through 2013, due to extreme heat that melted module parts; 

(ii) a significant percentage of panels at the Company’s Alamosa, Colorado site were 

breaking and cracking due to (it was thought) fluctuating temperatures; and (iii) 
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problems with seal failures (the Solar Edge Tape, or SET) that failed to protect the 

modules’ internal parts from weather, and was an ongoing problem that “a lot of 

people were concerned about.” 

35. During internal meetings and phone conferences, First Solar’s quality 

management team specifically told CW1 and other quality engineers that they were not 

to talk about the Company’s problems with panels (or other defects) with anyone, 

either in the Company or outside the Company.  “They were very aware of this type of 

info getting around and becoming more public knowledge.” 

36. CW1 believed the Company demanded that employees, such as CW1, 

keep information concerning defects confidential because, if that information were 

public, it would be detrimental to the Company’s stock price and consumers would 

lose confidence in the Company’s products.  Furthermore, CW1 witnessed a “big 

disconnect between what [executive management was] saying and what was actually 

happening in the Company.”     

37. According to CW2, the Individual Defendants were personally and 

regularly involved in the Company’s struggles to deal with defects.  CW2 worked for 

First Solar as an engineer and then as an Operations and Maintenance Global Manager, 

Operations Technology from 2008 to June 2012.  CW2’s job was to monitor and 

maintain the functionality of First Solar’s solar farms.  

38. According to CW2, any problems with modules were a major concern at 

the Company.  When defective panels were found, reports were generated and 

anything significant reported up the chain of command to Gillette, Ahearn and Sohn.  

According to CW2, within this environment, where the Company was closely 

monitoring any problems experienced by the modules, CW2 “could not conceivably 

imagine that the people at the top were not aware [of any defects in panels.]”   

39. For example, CW2 described a problem with the Solar Edge Tape, or 

SET, breaking down in the field and allowing rain and moisture inside the module, 

which damaged the electrical wiring inside.  According to CW2, this became an “all 
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hands on deck” effort to figure out how to deal with the problem – with reports being 

provided up the chain to Ahearn and Gillette.   

40. CW3, a quality technician at First Solar’s Perrysburg plant from 2007 to 

2011, witnessed the machinery at the Perrysburg plant frequently malfunctioning and 

producing modules with obvious defects.  However, the manufacturing line was rarely 

stopped even when there was an obvious problem, and defective modules were 

shipped to customers. 

41. CW3 stood at different stations along the manufacturing line and 

watched for defective modules to be pulled off the line and scrapped (i.e., thrown 

away).  For instance, CW3 witnessed that many modules going through the oven at the 

plant came out covered in “spurs,” manmade growths on the glass.  This required 

operators and quality technicians to pull all of the modules off the line and scrap them.  

CW3 recalled in 2009 that plant operators scrapped thousands of modules coming out 

of the oven covered in spurs.  They stacked the bad modules on a buck, which held 

about a 120 modules each.  CW3 recalled filling 12 to 15 bucks of defective modules 

on particular days.    

42. CW3 recalled that after the oven problems in 2009, the Company had a 

lot of modules scrapped due to the glass spurs.  When these modules were scrapped, 

they were flagged with an orange-colored scrap sticker.  Rather than throw away the 

defective panels, however, First Solar decided to ship them to customers anyway.   

43. According to CW3, First Solar frequently changed the criteria employees 

used to determine which modules needed to be scrapped due to manufacturing defects.  

The changes allowed the Company to salvage more defective modules and ship them 

out to customers, as employees were told they were scrapping too many modules. 

44. In late 2009 or early 2010, employees were instructed to take the bucks 

loaded with the defective modules with glass spurs, use a razor blade to pull off the 

orange sticker and load the modules back onto the manufacturing line so they could be 

finished and shipped out to customers.  CW3 witnessed the same process performed on 
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modules with other types of defects that prior to the new, less stringent criteria would 

have been scrapped. 

45. CW4, a production operator at First Solar’s Perrysburg plant from 2008 

to October 2012, also detailed machinery breakdowns and that defective panels were 

shipped to customers. CW4 worked the 12-hour night shifts at the plant and reported 

directly to a team leader, also called a Master Manufacturing Associate.  CW4 and the 

team leader also reported to a supervisor for each shift.   

46. According to CW4, before each shift employees attended a meeting 

during which the supervisor discussed the production quota for the day’s shift and 

provided information about whether the group had met its quota for the previous shift.  

Every shift had quotas for module production.  The shift also aimed to stay below 

quota caps set for “scrapped” modules.  In addition, production operators were given 

handbooks that very specifically detailed which defects seen on a module required it to 

be scrapped. The criteria for determining which modules to scrap changed regularly, 

sometimes every other month, according to CW4 and corroborated by CW3.  New 

handbooks with the new criteria were given out to employees at the pre-shift meetings, 

but eventually the Company stopped giving out the handbooks and told employees to 

check the Company computer system for the latest criteria before scrapping a module.  

According to CW4, the criteria changes tended to allow more and more modules to 

avoid being scrapped.  “What was once bad, two weeks later was suddenly good,” and 

“it seemed like they were trying to pass more stuff,” according to CW4. 

47. CW4 also recalled First Solar’s Perrysburg plant had an excessive 

amount of problems with its machinery, that “none of the machines worked right,” and 

that the machines “were always breaking down, every day.  Sometimes 10 times a 

day.”  CW4’s supervisors were aware of the problems with the machinery, especially 

when it shut down the manufacturing line for long periods of time, throwing the shift’s 

production numbers off.  According to CW4, everyone on the manufacturing floor, 

including the supervisor could see a large screen in the plant that showed ongoing 
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production numbers and scrapped numbers in almost real time, and machinery 

problems were also recorded in the Company computer system.  If the line went down, 

a supervisor would be able to see the numbers falling off by looking at the screen.  

48. According to CW4, when production operators saw a defective module 

that met Company criteria requiring it to be scrapped as defective, the operator would 

remove it from the line, flag it with an orange sticker and place it in “quarantine.”  

Later in the shift, the supervisor or quality control personnel would inspect the 

scrapped modules to determine if indeed they needed to be scrapped.  CW4 witnessed 

that supervisors regularly ignored defects and returned defective modules to the 

manufacturing line and the modules were shipped out to customers in order to keep the 

scrap count as low as possible.  CW4 said this practice of putting scrapped modules 

back into the line seemed to happen more often when the shift was about to hit its 

quota cap for scrapped modules. CW4 referred to this as “staying in the green,” 

meaning the shift stayed within its quota numbers, which would be marked in the color 

green on the shift report. 

49. Additionally, CW4 stated that whenever a production operator removed 

a module from the line for quarantine, the operator was required to enter the module’s 

bar code and other pertinent information about the defect into the Company computer 

system. This system was used to print reports and was accessible to management to 

review shift numbers.    

50. Consistent with the reports of the Confidential Witnesses interviewed by 

Plaintiffs’ Counsel, Lead Plaintiff in the Class Action pleaded: 
  

According to CW-2, a Process Development Engineer in First 
Solar’s Perrysburg, Ohio facility, First Solar “knew in 2007 that the 
projected failure rate [of the Series II Modules] was going to be greater 
than 4%.”  CW-2’s tests showed a much shorter life expectancy over the 
lifetime of some of the panels.  Modeling by First Solar employees in the 
Root Cause Analysis Department confirmed CW-2’s test results.  CW-2 
presented his/her findings in numerous meetings throughout 2007 and 
2008, in which s/he predicted a 12% to 14% failure rate on the solar 
panels.  CW-2 said that Greg Helyer (Director of Process Development 
Engineering), Kuntal Kumar (Manager of Process Development) and 
other process development engineers attended these meetings. CW-2 said 
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that Mike Koralewski (Vice President of Global Quality) was “informed 
in private meetings” of CW-2’s projected failure rates.  According to 
CW-2, “Helyer told me to ignore the results of my own life-term test 
results and presentation.”  When First Solar announced in mid-2010 that 
it was anticipating a 4% failure rate of the panels, CW-2 believed that 
“the number was made up.”  According to CW-2, the engineering staff 
laughed when they saw that announcement: “We knew it [the failure 
rate] was underestimated.” 

51. On information and belief, and consistent with Plaintiffs’ Counsel’s 

investigation, the allegations attributed to CW-2 in the Class Action have an adequate 

basis, and evidence supporting these allegations is in the possession of others, 

including Defendants.   
 
C. Defendants Misrepresented Panel Degradation Rates and 

Concealed Heat-Related Problems with First Solar’s 
Modules/Systems that Substantially Increased Costs 

52. First Solar’s financial performance in 2011 was substantially impaired 

because the Company was dealing with undisclosed high degradation rates and heat-

related problems with panels/modules.   

53. First Solar’s publicly reported poor economic performance in the fourth 

quarter of 2011 was caused, in part, by problems with the performance of First Solar’s 

modules in hotter climates.  Heat-related problems were a big deal.  As Eric 

Rosenbaum wrote for The Street on February 29, 2012: 
  

Imagine a company that has predicated its future on building out 
large-scale projects in desert conditions.  Now imagine the technology 
the company uses doesn’t have a long-term track record of performing 
under intense heat. 
 
 You don’t have to imagine the company.  It’s First Solar (FSLR), 
and based on the revelation in its Tuesday conference call with analysts 
that high-temperature degradation issues have surfaced with its panels, 
it’s the most alarming prospect for a company in the midst of a critical 
strategic transition. 
 

54. Though Defendants only first admitted in February 2012 that its modules 

were having problems performing in high-heat environments, these problems had been 

impacting the Company’s panels and inverters for years.  These problems had been 

directly impacting the Company’s ability to build profitable solar plants in the 

American Southwest – where many of the Company’s projects in its pipeline were 
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located.  Moreover, Defendants were keenly aware of these issues, but failed to 

disclose them to investors.   

55. Numerous former First Solar employees acknowledged the Company, 

and the Individual Defendants, knew about the heat-related problems plaguing First 

Solar’s modules.  According to CW2, Defendants Ahearn, Gillette, Meyerhoff, Zhu 

and Widmar were personally and regularly involved in the Company’s struggles to 

deal with heat-related problems at the El Dorado plant for 12-18 months after the plant 

was brought on line in 2009.  CW2 worked for First Solar as an engineer and then as 

an Operations and Maintenance Global Manager, Operations Technology from 2008 to 

June 2012.  CW2’s job was to monitor and maintain the functionality of First Solar’s 

solar farms.  This included monitoring and analyzing the solar farms’ energy output – 

including El Dorado.  

56. According to CW2, the El Dorado plant was a big deal for First Solar.  It 

was the Company’s first time constructing a major solar power plant.  Sempra 

purchased El Dorado, and Sempra had the potential to be an important customer for 

First Solar.  “It was make or break for the company.”  According to CW2, First Solar 

needed to prove it could build a large system that would work as promised.  If it failed, 

the whole push into building systems would be in jeopardy.  “So at the time, it was 

literally the most important thing to the company.”  “It was verbalized internally quite 

clearly that the most important thing was to make sure Sempra was happy.” 

57. Sempra was not happy with El Dorado.  According to CW2, El Dorado 

did not produce the level of megawatts First Solar had told Sempra it would produce.  

CW2 knew this, because he personally monitored El Dorado’s output.  Defendants 

knew there were production problems at El Dorado.  Gillette personally was involved 

in negotiations with Sempra’s CEO to assure Sempra the problem would be fixed, and 

Meyerhoff, Zhu and Widmar also played a role in these discussions, which took place 

through at least April 2011.      

58. After 18 months of investigations, the problem was finally traced to the 
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inverters, which transform the DC energy from the modules to AC power for the 

electrical grid.  According to CW2, the inverters were shutting off in extreme heat to 

protect themselves from overheating.  When they shut off, the power output at the farm 

shrank.  Ultimately, First Solar was forced to construct an expansion of El Dorado, 

adding another megawatt of capacity at no extra cost to Sempra. 

59. CW2 listened in to the quarterly report calls with the investing public, 

and recognized that Defendants did not disclose the heat-related problems at El Dorado 

to investors. 

60. Like CW2, CW5 also witnessed First Solar’s difficulties dealing with 

heat-related problems in 2009-2011.  And, like CW2, CW5 knew these problems were 

reported to First Solar’s senior management.  CW5 worked as a development engineer 

who compiled data from First Solar’s solar farms from May 2009 through March 2011, 

at a facility near the Perrysburg manufacturing plant.  CW5 was a contract employee.  

CW5’s job was to collect all data that streamed from the Company’s solar farms, 

which included energy output, weather conditions and down time.  S/He put the data 

into First Solar’s computer system, which s/he referred to as the database warehouse. 

The information was accessible to other employees of the Company as needed.  

61. According to CW5, First Solar’s solar power farms were plagued with 

low energy output problems that caused the farms to fail to meet promised wattage 

commitments from 2009 until he stopped working for First Solar in 2011.  “We were 

saying that we would output this much energy out, but we were never meeting our 

goals.  We weren’t even close.”   

62. According to CW5, a major problem throughout his/her time at First 

Solar, was that First Solar’s panels did not perform well in high heat.  For example, the 

plant outside Las Vegas frequently was 50% below what it was supposed to produce.  

According to CW5, a lot of modules were breaking, failing and melting due to the 

temperatures.  According to CW5, “It was just too hot.”  

63. Defendants knew the Company’s solar farms were underperforming in 
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high-heat at least as early as September 2010, according to CW5.  The 

underperformance was so dramatic that it was hard for First Solar executives to 

believe.  Indeed, in September 2010, CW5 flew to the Company headquarters to 

present a report and demonstration of data collection from the solar farms to prove 

his/her numbers were accurate.  CW5’s numbers were accurate.  First Solar’s solar 

farms were regularly underperforming by a large margin.   

64. According to CW5, First Solar’s high-level executives asked for the 

meeting because they were concerned about the unexpectedly low output numbers, and 

they wanted to be sure the data was correct before blaming the modules themselves.  

CW5 was required to prove that the testing equipment was accurately assessing the 

energy output at the farms and that the data collection system was accurately collecting 

the information from the testing equipment. 

65. CW5 sat in the Company’s Network Operations Center (NOC) room, 

which had several large screens showing data from the different solar farms, and 

showed executives that his/her data was correct.  CW5 said the meetings lasted for a 

week and included John Schroeder, Global Director of Information Technology.  CW5 

also believed First Solar’s Gillette was paying attention to this meeting.  After this 

meeting, there was no way that First Solar could be ignorant of the energy production 

shortfalls at First Solar’s farms.  

66. CW6 worked as a senior planner and did project management in First 

Solar’s Engineering, Procurement and Construction Department (“EPC”) from 

December 2011 to June 2013.  CW6 worked at First Solar’s corporate headquarters in 

Tempe, Arizona.  Among other things, CW6 dealt with insurance for the plant, 

scheduling and planning construction of the plant, module allocation for the plant, any 

problems that arose, site constraints, lien waivers and making sure everything stayed 

on schedule.  According to CW6, First Solar’s modules degraded very fast, much 

faster than other modules in the market, and this was known internally at First Solar 

prior to 2010. 
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67. According to CW6, First Solar’s solar panel modules degraded “way 

faster than what it should” and “much faster” than other modules on the market.  “Our 

modules were not anywhere close” to the quality of other modules on the market.  The 

degradation had been going on for some time at large power plants, and was well know 

within the Company, according to CW6. 

68. Further, according to CW6, First Solar’s modules degraded so fast that 

standard energy inverters on the market would not work on them.  Inverters, which 

convert solar power into usable household energy, typically require that the module 

maintain a certain level of energy output or the inverter will shut off.  When the energy 

output on First Solar’s modules degraded so drastically so fast, their energy output 

would fall below the functional range of standard inverters and the inverter would shut 

off, ceasing to convert any energy from the module.  

69. To deal with the problem, according to CW6, First Solar had to custom 

order inverters from GE, Power One and other manufacturers.  The custom inverters 

were designed to work at lower wattage levels so when the modules degraded, the 

inverters would continue to function.  Each custom designed inverter cost $25,000 to 

$40,000 more than a standard inverter cost.  Because some plants required many 

inverters (250 or more), the use of such inverters “jacked up our costs.”  Other solar 

panel modules on the market did not have this problem, and would “never go out of 

range” or cause the inverter to shut down.  

70. CW7 corroborates CW6’s account concerning the expense of solving 

degradation issues with the use of inverters.  CW7 was a Cost Estimator in the EPC 

Performance Optimization unit of First Solar from November 2010 to August 2013.  

Throughout 2011, CW7 worked closely with First Solar’s Senior Finance Manager, 

Steve Ryan, on cost overrun issues.  According to CW7, he learned of heat degradation 

issues with First Solar panels in early 2011.  First Solar had to use inverters to fix the 

problem.  According to CW7, the inverters were expensive:  “It was huge money.”  

Contemporaneous internal First Solar documents support CW7’s account. 
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71. CW8 was Operations Manager, EPC Commissioning and Warranty, at 

First Solar from April 2011 to July 2013.  CW8 oversaw the commissioning and 

warranties of First Solar’s power plants.  Once the site was built, his/her team ensured 

all the different components were working correctly after it was turned on and before it 

was turned over to the customer who had purchased the power plant.   

72. According to CW8, First Solar senior executives, who received regular 

reports about the problems from CW8’s department, were aware by the third quarter of 

2011 (“3Q2011”) that First Solar’s solar panels were underperforming.  There were at 

least two issues.  First Solar was aware no later than 3Q2011 that high temperatures 

caused accelerated degradation.  Further, performance engineers had also identified by 

3Q2011 that panels were damaged by “open circuit conditions” after leaving the 

manufacturing plants and prior to when they were plugged into the electrical grid 

system.  According to CW8, even though these problems were known internally by (at 

the latest) 3Q2011, the Company did not discuss them publicly.  Indeed, the Company 

knew that the market and consumers were keenly concerned about any heat 

degradation or performance issues such that when the Company did replace customers’ 

panels it was careful to avoid these terms.  According to CW8:  “It [the warranty 

program] wasn’t even done under the auspices of degradation.  I assure you they did 

not use the term degradation or lack of performance.”   

73. Building out First Solar’s Antelope Valley Solar Ranch (“AVSR”) was 

plagued by delays caused, at least in part, by Los Angeles County inspectors’ concerns 

about heat-related problems with First Solar’s panels and connections between the 

panels and the electrical grid, according to CW9. 

74. CW9 was a construction worker and installer on AVSR from October 

2011 through April 2012.  CW9 spoke with a Los Angeles County inspector, who 

indicated to CW9 that Los Angeles County was aware that First Solar’s panels were 

having problems in high-heat environments.  Los Angeles County knew this from 

problems that had occurred at a different First Solar farm – that is, the heat problems 

Case 2:15-cv-01156-ROS   Document 1   Filed 06/23/15   Page 21 of 85



 

19 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

were an ongoing problem pre-dating the issues at AVSR.  According to CW9, as told 

to him by the inspector, the connection between the panels and the electrical grid 

would overheat and melt, causing the panels to fail.  As a result, inspectors held up 

building at AVSR because Los Angeles County wanted First Solar to prove that the 

panels would not overheat and fail. 

75. CW10 was a project development engineer for First Solar from October 

2011 to May 2012.  CW10’s job was to scout new locations for potential utility scale 

projects and conduct initial assessments and cost estimates of the sites.  CW10 was 

privy to internal First Solar data about the rate of degradation of First Solar’s solar 

panels.  That internal data showed a steeper rate of decline for the panels than what 

First Solar originally predicted and what First Solar told its customers.   

76. According to CW10, First Solar was not providing the actual rate of 

decline to customers:  “They weren’t telling the client the rate of degradation.”  First 

Solar didn’t want to reveal to customers that the modules experienced a steeper rate of 

degradation during initial use because the Company claimed to have a better module 

product that experienced less degradation than other panels on the market. 

77. CW10 believed the Company was “setting itself up for failure” by not 

telling the truth to customers.  According to CW10, when clients did learn about the 

higher degradation rates, “they came back and wanted to get money back.” 

78. CW11 was a project manager in the EPC division at First Solar from 

April 2011 to April 2012.  CW11 managed three different projects at First Solar, 

Antelope Valley, Alpine and Roadrunner.  According to CW11, First Solar had serious 

problems with panel degradation caused by high temperatures. 

79. Within the first month of his/her employment in April 2011, CW11 

learned First Solar’s panels had a problem with heat degradation.  According to CW11, 

the problem existed before he/she began at First Solar and First Solar was trying to 

hide the heat degradation problems from the public.  Moreover, because First Solar 

didn’t know exactly how bad the heat degradation would be, the Company hoped it 
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would go unnoticed by customers.  As CW11 explained it, First Solar “swept [the 

problem of degradation] under the rug so their clients wouldn’t find out about it.  They 

were kind of taking a gamble on how much the degradation would be.”  

80. To deal with the degradation, according to CW11, First Solar was forced 

to construct additional rows or sections of solar panels at its solar farms.  For example, 

the Company might have a module labeled as an 85-watt module.  But in the design, 

engineers would assume that the module was actually only going to produce 80 watts 

due to degradation, and they would design for construction needs based on that lower 

amount.  “Yet they were still marketing them as 85 watts,” he said. “They did not tell 

clients about it. Eventually that surfaced, but it took awhile.”  These additional rows of 

solar panels could be problematic, according to CW11, who remembers that at one 

facility near Tucson, Arizona, it was difficult to fit the extra panels on site due to space 

limitations. 

81. CW11 also confirmed the report of CW8 concerning “open circuit 

conditions.”  Panels were damaged by “open circuit conditions” after leaving the 

manufacturing plants and prior to when they were plugged into the electrical grid 

system, causing substantial degradation.  According to CW11, this was a problem the 

Company knew about at least as early as April 2011.  First Solar was forced to plug the 

panels into “capacitor banks” so electricity could flow through the panels prior to them 

being plugged into the grid.  But this fix was expensive, and had not been factored into 

project costs at the time First Solar bid on the projects.  These costs could not be 

passed along to the customer, and, moreover, First Solar didn’t want to admit to 

customers that this problem existed.  

82. CW12 was an IT Infrastructure Project Manager at First Solar from June 

2011 to June 2012.  CW12 reported to Andrew Troiani, Senior Project Manager.  

According to CW12, First Solar’s panels lost 20 to 30% of their efficiency in the first 

year of operation.  This degradation was higher than the Company expected.  To 

compensate for the loss, First Solar began to overbuild its solar farm sites to ensure 
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that the site could produce the contracted amount of wattage the Company promised to 

the buyer.  
 
D. Defendants Manipulated First Solar’s Published Cost Per 

Watt Metric Reported to Investors 
  

83. Throughout its existence, First Solar has repeatedly emphasized the 

importance of its cost per watt metric.  Reducing the Company’s cost per watt lowered 

overall costs of producing electricity from solar energy and brought the Company 

closer to being able to create electricity at “grid parity” – a critical point of inflection 

for the Company as defined in §IV.F.  Further, as Defendants repeatedly told investors, 

First Solar’s purportedly low cost per watt manufacturing and technology was 

“significantly less than those of traditional crystalline silicon solar module 

manufacturers” and enabled First Solar to “maintain our cost advantage over 

traditional crystalline silicon solar module manufacturers.”   

84. However, Defendants manipulated First Solar’s publicly reported cost 

per watt figure. 

85. CW13 was the Director of Internal Audit from 2006 through 2010.  

CW13 reported directly to Defendant Meyerhoff.  CW13 was responsible for 

reviewing and acting on internal whistleblower complaints.  CW13 is CW-6 in the 

Class Action.  CW13 substantially confirmed to Plaintiffs’ Counsel’s investigator the 

account attributed to CW-6 in the Class Action. 

86. In either January or February 2010, one of CW13’s direct reports 

received a non-anonymous whistleblower complaint stating that the Vice President of 

Financial Planning and Analysis, Kurt Wood, had indicated to a group of his 

subordinates what the publicly reported cost per watt number was and directed 

attendees of the meeting, including the whistleblower, to do what was necessary to 

come up with that number.  It was reported to CW13 that Wood used the phrase at the 

meeting “let’s make this happen.”  According to the whistleblower, Wood instructed 

the team to “do whatever you had to do with your charts to make the numbers work.”  
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It was reported to CW13 that the whistleblower was knowledgeable about Wood’s 

instructions regarding manipulating the cost per watt numbers because the 

whistleblower “was in the meeting” with Wood when he gave the directive and was a 

member of Wood’s team. 

87. CW13’s direct report told CW13 of the whistleblower complaint, but did 

not disclose the identity of the whistleblower.  CW13 notified defendant Meyerhoff 

and met with him to discuss the whistleblower complaint.  CW13 also discussed the 

situation with First Solar’s legal counsel, John Gaffney.  According to CW13, First 

Solar opened up an investigation into the whistleblower complaint.  CW13 said he/she 

was “very involved in the beginning” of the investigation, but not in the latter part of 

the investigation.  Ultimately, First Solar took virtually no action in response to the 

whistleblower’s complaint, merely warning Wood to be careful as to what he said at 

meetings.  

88. Shortly after the whistleblower complaint concerning manipulation of 

First Solar’s reported cost per watt metric, CW13 was forced to leave First Solar.  

According to CW13, he/she was terminated because he/she raised concerns about 

unusual changes made to First Solar’s internal auditing processes in 2009.  CW13 

believed these changes compromised the integrity of First Solar’s controls.  

89. Plaintiffs believe other witnesses have material information concerning 

First Solar’s manipulation of cost per watt figures.  However, these witnesses are 

unwilling to discuss such matters because they signed confidentiality agreements with 

First Solar.  In particular, Plaintiffs’ Counsel has sent a letter to Georgette Gillen, the 

former First Solar employee responsible for calculating the cost per watt numbers First 

Solar reported to investors.  Ms. Gillen, according to an affidavit she signed and 

submitted to the Court in the Class Action, believes she knows information relevant to 

these proceedings.  However, because she entered into a non-disclosure agreement, she 

“feel[s] constrained from speaking about this information.”  
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E. Defendants Concealed Massive Cost Overruns at its Utility 

Projects, and Misrepresented the Value of First Solar’s 
Project Pipeline and the Company’s Ability to Convert the 
Pipeline Into Earnings  

 

90. First Solar suffered substantial cost overruns on the solar farms it was 

building during the relevant period as a result of, among other things, the defects in 

First Solar’s panels, high degradation rates, Defendants’ inability to produce panels at 

the cost-per-watt publicly stated, and other factors detailed herein.  Because of these 

cost overruns, First Solar was unable to fulfill its contractual obligations to build out 

the project pipeline as profitably as Defendants had led the market to believe.  

91. By no later than the end of 2010, according to CW7, First Solar was 

investigating significant cost overruns in the production of its solar farms.  CW7 was a 

Cost Estimator in the EPC Performance Optimization unit of First Solar from 

November 2010 to August 2013.  Throughout 2011, CW7 worked closely with First 

Solar’s Senior Finance Manager, Steve Ryan, on cost overrun issues.  Ryan was 

intimately aware of the serious cost overruns at the Company, and Ryan reported 

directly to First Solar’s CEO Gillette. 

92. In 2010, CW7 was asked to investigate the difference between original 

estimates and final forecasts for costs of building three projects, Cimarron, Copper 

Mountain and Sombra.  The final cost forecasts were much higher than the original 

estimates.  For Cimarron, the final costs were 45.33% higher than the original cost 

estimate.  For Copper Mountain, it was 21.23% higher.  And, for Sombra, it was 21% 

higher.  According to CW7, the report was shared with “everybody” at First Solar’s 

EPC division, including Mike Belikoss, VP of EPC Performance Optimization; Jim 

Tyler, VP of EPC Project management; and Jim Lamon, EVP of the EPC division.  

CW7 believes the report was also shared with the CEO and CFO of the Company at 

the time.   

93. According to CW7, in 2011, First Solar bid for projects based on the 

aggregate of costs taken from First Solar’s pre-determined cost matrix outlined in the 
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Continued Cost Reduction Roadmap (the “CCRR”) that set out the costs for each and 

every different component of constructing a solar farm.  Each year the costs were 

expected to (per the CCRR) come down.  But this was only wishful thinking, 

according to CW7.  Regardless, within First Solar the CCRR was “like the Bible.”  It 

had to be followed – even when the CCRRs were inaccurate (as indicated by the cost 

overruns at Copper Mountain, Cimarron, and Sombra).  Notably, First Solar’s senior 

management, including Defendants, approved the CCRRs.  

94. In theory, First Solar could earn a nice profit (20% margins) if it could 

build solar farms at costs outlined in the CCRRs.  In truth, First Solar could not.  

According to CW7, many of First Solar’s projects being built in 2011 were coming in 

over budget and this substantially ate into profits.  According to CW7, s/he and his/her 

colleagues working on cost estimates and bid numbers were instructed to build in a 

20% profit margin into the total cost of each project. But even at 20%, the cost 

overruns at the projects regularly cut deeply into those profits, so much so First Solar 

was “lucky to get 10%” profit margins.  According to CW7, cost overruns were due to, 

among other things, excessive site expenses, high labor costs, and different divisions 

of the Company demanding more money for their piece in the project than the CCRR’s 

pre-set costs. 

95. According to CW7, and as set forth in an internal First Solar analysis 

dated September 26, 2011, Copper Mountain suffered from substantial cost overruns.  

For example, non-standard costs were originally budgeted at 2 cents per watt; but 

actual costs were 18 cents per watt.  This was a big deal.  First Solar originally bid on 

Copper Mountain assuming a profit of 16 cents per watt; cost overruns cut profit 

margin significantly. 

96. According to CW7, First Solar’s CEOs knew about the cost overruns 

throughout 2011.  Jim Lamon, EVP of the EPC division, regularly argued with the 

CEO about the costs of projects because the actual numbers were not coming in as set 

in the CCRRs.  Further, according to CW7, Lamon reviewed every project estimate.  
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Lamon reported each estimate to the CEO.  Lamon also had to report to the CEO that 

the Company was not able to get its costs down.  According to CW7, “[Lamon] would 

go up to whoever the CEO was, and say, we’re running into problems at building it at 

a lower rate.”  “Everybody knew it.  There was just no consensus on how to get down 

to a lower price.”  

97. According to CW7, though the cost overruns were widely known within 

the Company in 2011, the “cost overruns in the field were not public knowledge.”  

“We were told not to share that info with anyone outside the Company.  Anything we 

knew we had cost issues with that was not public knowledge. We weren’t supposed to 

be telling anyone.” 

98. According to CW14, in the fourth quarter of 2011, defective panels 

caused First Solar to suffer substantial setbacks in its building of Agua Caliente.  

CW14 was a Commodity Manager in First Solar’s EPC division from November 2011 

to April 2013. 

99. According to CW14, the Agua Caliente project was delayed for a few 

months in the fourth quarter of 2011 due to solar panel defects.  The project came 

under intense scrutiny by state and/or county inspectors and construction was 

consequently shut down. 

100. In an effort to meet revenue projections, CW14’s boss, Mark Zeni, and 

his boss, Jim Lamon, the Senior VP of the EPC division, instructed CW14 to divert all 

supplies and installations en route to the Agua Caliente site and send them instead to 

another project nearby.  This was a major problem for the Company.  Making use of 

the installation items for Agua Caliente required “a lot of reconfiguration” and 

modification so that it would work at the second site.  
 
F. Defendants Falsely Described First Solar as Close to Reaching 

Grid Parity 
 

101. Prior to the relevant period, throughout 2007-2009, First Solar laid out a 

detailed plan to achieve “grid parity” – the point at which solar electricity became cost 
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competitive with conventional methods of producing electricity without government 

subsidies.  Grid parity was the proverbial “Holy Grail” for the solar electricity 

industry.  Throughout 2007-2009, First Solar claimed it could reach grid parity – and 

do so while retaining its historically healthy operating margins.  At grid parity, First 

Solar’s volume of sales would explode and, with the Company’s traditional profit 

margins, profits would soar.   

102. For instance, in May 2009, First Solar’s Walter A. Wohlmuth published 

and presented a paper detailing the Company’s plan to reach grid parity: 
 
First Solar is targeting cost-parity with fossil-fuel electricity in the 

2010–2012 timeframe assuming levelized cost of electricity (LCOE) 
between $0.08-$0.10/kWh for conventional electricity.  This translates 
into turnkey system cost of approximately $2.00-$2.50/Watt as shown in 
Figure 1.  As the system cost comes down so does the LCOE.  Power 
purchase agreements (PPA) with Federal investment tax credit (ITC) and 
optimized capital bring the costs down further enabling grid parity to be 
reached sooner at a higher system cost point. 

 
* * * 

 
First Solar’s engineering, procurement and construction (EPC) 

division functions as a contractor for developing utility power plants.  
This division works on reducing the balance of system (BOS) costs, 
which excludes the module costs, and can be broken down into inverter 
components, mechanical installation, electrical installation, project costs, 
and overhead.  First Solar’s BOS target is $1.00/Watt and coupled with 
continued reduction in module costs through increased module 
efficiency, increased throughput, reduced spending, increased plant 
scale, and low cost locations enables the system cost to be below the 
target of $2.00/Watt in 2012. 

Thin Film CdTe Module Manufacturing, Walter A. Wholmuth.
3
 

103. Similarly, at First Solar’s Annual Analyst/Investor Meeting for 2009, at 

the Westin Las Vegas on June 24, 2009, Ahearn, Sohn, Eaglesham, Meyerhoff, and 

Polizzotto, using over 117 slides, detailed the Company’s roadmap to grid parity.  

Among other things, First Solar would (i) reduce module costs from $0.93 per watt to 

$0.56-$0.63 per watt; and (ii) reduce its balance of system (or “BOS”) from $1.40 per 

watt to $0.91-$0.98 per watt.  Ex. A at slides 61, 65.  This would enable First Solar to 

                                                                 
3
 All emphasis is added unless otherwise noted. 
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sell solar farms priced with a turnkey system cost of between $2.00 and $2.50 per watt; 

and, those solar farms would be able to produce electricity at $0.10-$0.15 kWh.  Ex. A 

at slide 81.  Doing so would drive nearly exponential growth in demand for First 

Solar’s panels.  Ex. A at slide 26.  By reaching grid parity, First Solar would enjoy the 

benefits of massive demand for its product but yet still maintain very healthy 35-40% 

gross margins and operating margins of 20-25%.  Ex. A at slides 116-117.  These 

numbers, as reported to investors at various times, constituted First Solar’s “Grid 

Parity Roadmap.”   

104. According to the Grid Parity Roadmap, First Solar’s solar farms would 

cost First Solar $1.47 to $1.61 per watt to make.  First Solar would be able to sell those 

same solar farms for a system cost of $2.00 to $2.50 per watt – earning a huge margin 

on each watt of electrical production capacity built and sold.       

105. It is hard to overstate the significance of reaching grid parity.  Not only 

would First Solar earn a huge margin on the solar farms it built, the market for such 

solar farms would be (as a practical matter) nearly unlimited once First Solar achieved 

grid parity.  

106. Put simply, reaching grid parity would unlock a financial bonanza for 

First Solar. 

107. With Defendants’ prior statements about grid parity – including the Grid 

Parity Roadmap – as a background, beginning in late 2010 and throughout 2011, 

Defendants repeatedly made false and misleading statements about First Solar actually 

achieving grid parity.  Beginning no later than December 2010, Defendants stopped 

talking about grid parity as a mere future event, and began indicating to investors that 

First Solar was then already very close to grid parity.  See §V.B., infra (detailing 

Defendants’ false and misleading statements).   

108. For example, at JPMorgan’s Technology, Media and Telecom 

Conference on May 17, 2011, First Solar’s Vice President, Investor Relations Larry 

Polizzotto, told investors that First Solar was close to achieving the goals set forth in 
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the Grid Parity Roadmap.  According to Polizzotto, First Solar had driven down the 

cost of modules from $2.49 to $0.75 per watt – only $0.12 from the upper end of First 

Solar’s Grid Parity Roadmap goal.  With respect to BOS costs, Polizzotto said:  

“About 2 years ago, we said that was $1.40.  Our roadmap is to get that down to the 

mid $0.90 range.  We are very close to that at this point.”  Polizzotto would conclude 

by saying:   
  

I think at this point we believe that we’re doing better than that 
roadmap [i.e., the Grid Parity Roadmap], so there’s potentially some 
opportunity on that.  We haven’t updated our roadmap because we’re 
fairly close to our 2014 goal on that.   
 
 So those things together are what you need in order to get to that 
$0.10 level.  So, I think we feel pretty good about our cost roadmap. 

109. Similarly, on August 4, 2011, Defendant Gillette said:  “Our LCOE is 

approaching grid parity, which should drive elasticity and demand and a growth of 

sustainable markets.” 

110. Defendants would make numerous other false and misleading statements 

about First Solar achieving grid parity.  See §V.B. 

111. Unbeknownst to investors, First Solar was not remotely close to 

achieving its Grid Parity Roadmap goals, or grid parity for that matter.  As investors 

would learn on December 14, 2011, the only way for First Solar to even get remotely 

close to grid parity was to slash the Company’s profit margins.  The costs of building 

First Solar’s solar farms were simply far greater than Defendants reported to investors.  

Defective panels, heat degradation, runaway BOS costs, and other problems (described 

herein and in §§IV.B., C., D., and E.), made actual production costs far greater than 

what was required to be at (or even be close to) grid parity. 

112. According to CW7, a Cost Estimator in the EPC Performance 

Optimization unit of First Solar from November 2010 to August 2013, First Solar was 

nowhere close to reaching grid parity and it would be impossible for the Company to 

do so in or by 2014.  CW7’s job was to calculate how much the Company should bid 

for utility scale power plant projects.  To do that, CW7 obtained cost estimates from 
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the different First Solar divisions involved in the construction of a power plant and 

aggregated those costs.  Based on his/her knowledge of the Company’s costs to build 

plants, CW7 knew in 2011 that it was impossible for the Company to achieve grid 

parity by 2014.  According to CW7, the biggest problem with achieving grid parity 

was the Company continually had cost overruns and “non-standard” costs at its power 

plant projects.  According to CW7, First Solar’s mid-level employees knew there was 

no basis for Defendants’ assertions that First Solar would be able to achieve grid parity 

in 2014, but Defendants insisted it would happen nonetheless.  As CW7 summed it up:  

“The CEO was telling us we were getting to grid parity, we weren’t telling him.”        

113. CW15 confirms the account of CW7.  CW15 worked as a Director of 

Systems Engineering at First Solar from December 2007 through October 2013.  

CW15 worked within First Solar’s Engineering, Procurement and Construction 

Division.  

114. CW15 was aware of the capital costs of constructing the solar farms.  

During the time of his/her employment, according to CW15, the Company was never 

approaching the ability to sell electricity at grid parity and make a profit. The 

Company was not even close to reaching grid parity.  According to CW15:  “It was 

just so far off.”  

115. Further, according to CW15, the Company’s costs were too high to reach 

grid parity by 2013 or 2014.  “They had too far to go,” according to CW15.  “They 

would have had to dramatically lower costs.  There’s a reasonable expectation of 

lowering costs, but you can’t just cut them in half in six months [or] a year.  You’ve 

got to be reasonable, it’s got to be something they can do reasonably.”  Defendants’ 

representations to investors simply weren’t reasonable.  

116. Similarly, CW10, a project development engineer for First Solar from 

October 2011 to May 2012, also felt First Solar was not close to reaching grid parity.  

During his/her employment at First Solar, he/she believed the Company was five to ten 

years away from reaching grid parity.  Moreover, he/she did not believe the Company 
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was on schedule with the Grid Parity Roadmap. 

117. Defendants continued to assure investors that First Solar was on the 

verge of obtaining grid parity – without sacrificing margins – up through the fourth 

quarter of 2011.  Indeed, even after the Company’s November 3, 2011 conference call, 

Defendants continued to reassure investors First Solar was on track to achieve the 

goals set forth in the Grid Parity Roadmap, including that First Solar was on track to 

(i) lower the cost per watt of its panels as outlined in the Grid Parity Roadmap; (ii) 

lower BOS costs as outlined in the Grid Parity Roadmap; and (iii) First Solar would 

achieve grid parity by selling systems for approximately $2.25 per watt, as set forth in 

the Grid Parity Roadmap.  

118. Then, on December 14, 2011, the Company disclosed facts sufficient for 

Plaintiffs and others to discern that First Solar was not on track to achieve grid parity 

as set forth in the Grid Parity Roadmap.  Among other things, First Solar revealed for 

the first time that to reach grid parity First Solar would have to slash its operating 

margins to just 8-12% and price its systems at $1.40 to $1.60 per watt – not the system 

cost of  $2.00 to $2.50 per watt and 20-25% operating margins Defendants had 

repeatedly told investors beginning with the Grid Parity Roadmap in 2009 lasting 

through the Company’s third quarter 2011 conference call in November 2011.   

119. When questioned directly by Plaintiffs about these significant 

inconsistencies, Defendants could provide no reasonable or legitimate explanation.  
 
G. Defendants Knew There Would be an Oversupply of Cheap 

Panels in the Market, but Refused to Adjust Earnings 
Forecasts Accordingly  

120. At the end of 2010 and throughout 2011, Defendants repeatedly assured 

investors the Company had set conservative earnings targets and that First Solar was 

on target to achieve 2011 guidance. 

121. First Solar did not come close to achieving its 2011 earnings targets.  For 

example, on December 14, 2010 Defendants indicated “EPS is forecasted to grow to 

between $8.75 to $9.50 per fully diluted share” for fiscal year 2011.  Defendants 
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increased EPS forecasts on May 3, 2011.  Defendants indicated earnings would be 

$9.25 to $9.75 per share for fiscal year 2011.  Ultimately First Solar reported a net loss 

for the year of ($0.46) per share.  Defendants’ earnings forecasts intentionally and/or 

recklessly ignored the problems detailed herein, including (i) rampant defects and 

panel degradation that would erode customer goodwill and drive massive charges to 

earnings; (ii) cost metrics that were not as good as publicly reported; (iii) building and 

permitting issues resulting from known defects; and (iv) that First Solar’s financial 

statements did not comply with GAAP. 

122. Further, throughout 2011 Defendants repeatedly reassured investors that 

the Company’s earnings guidance took into account global supply/demand pressures, 

specifically the glut of panels worldwide as solar panel manufacturers ramped up 

production.  This was false and misleading.  Contrary to Defendants’ statements, 

Defendants ignored repeated warnings from First Solar’s employees whose job was to 

conduct analyses with regard to panel pricing. 

123. According to CW16, Defendants refused to adjust earnings targets to 

take into account the worldwide oversupply of panels in the market despite repeated 

warnings from analysts within the Company.  CW16 was Director of Sales, North 

America, for First Solar from April 2009 to June 2011.  S/He reported to two bosses, 

Jim Lamon, EVP of First Solar’s EPC division, and T.K. Kallenbach, who at the time, 

worked as EVP of Marketing and Sales.  As part of CW16’s job, going back to the end 

of 2009, he sat in on weekly sales forecast meetings with several senior level 

executives, including the CFO, Kallenbach, the EVP of Sales and Marketing, the EVP 

of Business Development, the President of Operations and a “whole slew of VPs.”  A 

team of financial planners and analysts also attended these meetings and advised senior 

executives about sales and market forecasts.  

124. According to CW16, during these meetings, the analysts informed senior 

executives the Company should expect the high demand/low supply global solar panel 

market to shift to an over-supply environment.  Once that shift took place, 
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manufacturers would begin to dump their products on the market for cheaper prices 

and subsequently cause profit margins to drop.  

125. CW16 said these dire forecast were discussed frequently for 18 months 

prior to his/her June 2011 departure – that is, First Solar knew over supply would be a 

problem going back to 2009.  “None of it came as a surprise,” CW16 said.  

126. According to CW16, First Solar’s senior executive team ignored the dire 

predictions about the market shift.  As CW16 stated:  “It was a little bit like an ostrich 

with his head in the sand. They didn’t want to hear the storm clouds were getting 

darker and getting closer.”  Defendants did not want to admit that the high demand 

market, which was so lucrative, would soon come to an end.  

127. Ultimately, according to CW16, when solar panel prices declined due to 

the global supply/demand dynamics that First Solar analysts had been warning about, 

First Solar customers pushed back against the Company’s prices and demanded price 

concessions.  Prior to CW16 leaving in June 2011, customers were refusing to honor 

contracts unless First Solar granted price concessions – which First Solar did.   
 
H. Defendants Issued False Financials and Violated GAAP 

128. As a result of the foregoing problems at First Solar, particularly defective 

panels and degradation, First Solar reported financial results that were not accurate. 

129. First Solar sold each module with a specification guaranteeing it would 

produce at least a certain level of power during the first 10 years and 15 years 

following installation.  These performance specifications were unproven.  Defendants 

and the Company, in violation of Generally Accepted Accounting Principles 

(“GAAP”), improperly accounted for and failed to disclose the true costs associated 

with modules that failed to meet those specifications.  First Solar also violated GAAP 

and SEC rules when it made materially false and misleading statements regarding First 

Solar’s revenues and the successful installation of their modules sold in hot climates.  

Accordingly, First Solar reported materially false and misleading financial results in 

First Solar’s publicly issued financial statements and related earnings releases.  
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130. First Solar materially understated warranty reserves and related 

liabilities, in violation of GAAP, for costs associated with the defective modules 

including those related to the “excursion” and degradation defects. 

131. First Solar failed to make required disclosures, in violation of GAAP, 

regarding the extent of the costs the Company would ultimately incur as a result of the 

product defects known by Defendants. 

132. First Solar failed to disclose and properly account for revenue, in 

violation of GAAP, where the stated performance specifications had not been 

demonstrated as achievable, particularly for solar modules placed in hot climates.  In 

accordance with ASC 605-10-S99, revenue is required to be deferred when the “seller 

has not previously demonstrated that the delivered product meets the seller’s 

specifications.”  

133. First Solar improperly failed to disclose in its financial statements and 

the Management’s Discussion and Analysis section of its Form 10-Ks and Form 10-Qs 

the material effect on net sales for the known trend and uncertainties and known 

geographical concentration risk associated with the manufacturing excursion and heat 

degradation defects. (Reg. S-K Item 303, ASC 275/1.) 

V. DEFENDANTS’ FALSE AND MISLEADING STATEMENTS 

134. The false and misleading statements set forth herein were widely 

disseminated to the securities markets, investment analysts, and to the investing public.  

Those statements caused and maintained the artificial inflation of the price of First 

Solar common stock, which consequently traded at prices in excess of its true value. 

135. Plaintiffs are entitled to the presumption of reliance established by the 

fraud-on-the-market doctrine.  At all times relevant to this Complaint, the market for 

First Solar common stock was an efficient market.  First Solar common stock was 

actively traded on a highly efficient and automated market.  First Solar filed periodic 

public reports with the SEC and was followed by numerous securities analysts 

employed by leading brokerage firms and investment banks who wrote reports about 
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the Company.  First Solar regularly issued press releases, which were carried by 

national and international news wires, and which were publicly available and entered 

into the public marketplace.  As a result, and which is empirically evident, the market 

for First Solar equity securities promptly digested current information regarding First 

Solar from all publicly-available sources and reflected such information in the First 

Solar common stock price. 

136. Plaintiffs are also entitled to the presumption of reliance established by 

the Affiliated Ute doctrine as Defendants failed to disclose material known facts to the 

market concerning Defendants’ scheme, including: the magnitude of First Solar’s 

manufacturing defects, inability to achieve grid parity, and heat-degradation issues, as 

detailed herein, and other facts concerning First Solar’s business. 

137. Plaintiffs also read, or listened to, and relied on Defendants’ materially 

false and misleading statements prior to purchasing First Solar common stock at 

artificially inflated prices. Plaintiffs specifically read and relied upon Defendants’ false 

and misleading statements pertaining to, among other things, the Company’s (i) actual 

and anticipated progress in achieving grid parity; (ii) the extent and cost of defective 

panels; (iii) how well First Solar’s panels were suited to utility scale projects, including 

heat degradation and other forms of degradation; (iv) First Solar’s costs of building 

solar power farms, including cost per watt and BOS metrics; (v) First Solar’s pipeline 

of projects, and the profitability of those projects; and (vi) First Solar’s ability to run 

profitably in a high supply/low demand global solar panel market.   

138. Plaintiffs specifically read (and/or listened to) and relied upon the false 

and misleading statements alleged herein at ¶¶146-229, which include the false and 

misleading statements contained in (i) First Solar’s public press releases, as alleged 

herein; (ii) First Solar’s SEC filings on Forms 10-Q and 10-K filed with the SEC, as 

alleged herein; (iii) First Solar’s analyst conference calls alleged herein; and (iv) 

various direct communications between Defendants and Plaintiffs.  

139. Throughout the relevant period, Defendants issued statements in press 
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releases and SEC filings, among other things, that were false and misleading for the 

reasons set forth in §IV, supra. 
 
A. Defendants’ False and Misleading Statements Prior to Fall 

2010 
 

140. Plaintiffs bring this action with respect to First Solar shares Plaintiffs 

purchased from May 2011 through December 2011.  Prior to May 2011 – indeed, prior 

to October 2010 – Defendants made numerous material false and misleading 

statements concerning First Solar.  

141. Though Plaintiffs did not begin purchasing First Solar shares until May 

2011, Defendants’ false statements prior to May 2011 provide context for later false 

and misleading statements.  Defendants’ false and misleading statements prior to May 

2011 artificially inflated the Company’s stock until partial disclosures of the truth 

revealed Defendants’ prior false and misleading statements did not accurately depict 

the truth concerning the Company’s solar panels, financial condition, or future 

prospects.  

142. For example, in July 2010, Defendants falsely assured investors that the 

manufacturing “excursion” was limited and efforts to fix the problem had been 

successful:   
  

During the period from June of 2008 to June of 2009, a 
manufacturing excursion occurred, affecting less than 4% of the total 
product manufacturer within the period.  The excursion could result in 
possible premature power loss in affected modules. 
 
 The root cause was identified and subsequently mitigated in June 
of 2009.  Ongoing testing confirms the corrective actions are effective.  
We’ve been working directly with impacted customers to replace the 
affected modules and these efforts are well underway, and in some cases, 
complete. 
 
 Some of these efforts go beyond our normal warranty coverage.  
We accrued the estimated full costs of these additional efforts in our Q2 
results, and Jens will discuss the financial impact in more detail. 
 

143. Furthermore, throughout First Solar’s existence as a public entity, the 

Company and the Individual Defendants espoused First Solar’s ability to reach grid 
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parity.  Most notably, the Company set forth the Grid Parity Roadmap on June 24, 

2009, as alleged herein at ¶¶103-104.  Defendants’ statements concerning grid parity 

prior to 2011 provide context for similar statements made during 2011.  Certainly, by 

no later than May 2011, Defendants’ statements concerning grid parity were false and 

misleading.  

144. In the interest of brevity, and because Plaintiffs’ action concerns 

Plaintiffs’ purchases of First Solar stock from May 4, 2011 and afterwards, Plaintiffs 

do not specifically plead each of Defendants’ false and misleading statements prior to 

October 2010.   
 
B. Defendants’ False and Misleading Statements From October 

2010 Through December 14, 2011 
  

145. Plaintiffs purchased millions of First Solar shares during the period 

between May 4, 2011 and December 2011.  In making these purchases, Plaintiffs 

relied on statements made by Defendants both prior to May 2011 and afterwards.  

Plaintiffs paid particularly close attention to Defendants’ false and misleading 

statements made from October 2010 through December 14, 2011.  Upon suspecting 

that Defendants had misrepresented the truth concerning, among other things, First 

Solar’s ability to achieve grid parity, Defendants sold their First Solar shares after the 

December 14, 2011 revelations of the truth.  Due to the large size of Plaintiffs’ First 

Solar holdings, Plaintiffs’ sales occurred from December 14, 2011 to February 28, 

2012.     

October 28, 2010: 2010 Third Quarter Earnings Release and Conference Call 

146. On October 28, 2010, the Company issued a press release announcing its 

financial results for the third fiscal quarter of 2010 (“3Q 2010”).  The Company 

reported net income of $177 million, or $2.04 diluted EPS, and revenue of $798 

million, as compared to net income of $153 million, or $1.79 diluted EPS, and revenue 

of $481 million, for the same period in the prior year. 

147. Also on October 28, 2010, First Solar hosted a conference call with 
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various securities analysts to discuss the Company’s 3Q 2010 financial results and 

other important aspects of the Company’s business.  Gillette, Meyerhoff, Sohn and 

Polizzotto participated in this call.  

148. During the 3Q 2010 earnings conference call, Defendant Gillette stated:  

“Our manufacturing cost per watt was $0.77, which is down $0.08 or 10% year-over-

year, and up $0.01 over Q2 of this year.”  Although cost per watt had increased 

slightly, Sohn reassured investors this was due to implementing changes to the 

manufacturing process and that Defendants “expect to continue to be on [the] cost-per-

watt roadmap over the long term.” 

149. During the call, Defendant Gillette continued to conceal the Company’s 

cost overruns and heat degradation problems by touting the success of its solar projects 

in the Southwestern U.S. – even though these projects – according to CW7 – were 

grossly over-budget.  Gillette falsely stated:  “[C]onstruction on both the 30 megawatt 

Cimarron and 48 megawatt Copper Mountain facilities is progressing very well.” 

150. Defendant Sohn also falsely reassured investors the manufacturing 

excursion was under control and the Company did not have to take further reserves for 

remediation of the problem:  “In terms of the excursion that we mentioned last time, 

there were no additional costs incurred in Q3.” 

151. During the conference call, Defendant Gillette also falsely reassured 

investors First Solar was driving its cost of producing solar electricity to grid parity: 
  

Although the solar markets and government policies continued to 
evolve, First Solar’s growth strategy remains the same.  We are focused 
on our mission, which is to enable a world powered by clean, affordable 
solar electricity by driving the LCOE of solar power to parity with fossil 
fuel peaking and insuring that system owners achieve an acceptable 
ROE.   

 
Our goal continues to be $0.10 to $0.12 per kilowatt hour to 

compete with peaking assets by combined cycle gas generation.  Our 
decisions are guided by the goal of earning a RONA that exceeds our 
weighted average cost to capital by at least 5%.  
  
 We intend to lead the industry from the existing subsidized 
markets through transition markets to large sustainable markets based on 
economics and minimal subsidies. 
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November 1, 2010: 3Q 2010 Form 10-Q 

152. On November 1, 2010, First Solar filed its quarterly report for the quarter 

ending September 25, 2010 on Form 10-Q.  The Form 10-Q reaffirmed the false 

financials announced in the October 28, 2010 press release and conference call.  

Defendant Zhu signed the Form 10-Q. 

153. In the Third Quarter 10-Q, Defendants falsely reassured investors the 

Company was successfully reducing its cost per watt manufacturing costs as set forth 

in the Grid Parity Roadmap: 
 
We are the lowest cost PV module manufacturer in the solar industry, 
based on publicly available information, as evidenced by the further 
reduction in our average manufacturing cost per watt from $0.85 during 
the three months ended September 26, 2009 to $0.77 during the three 
months ended September 25, 2010. 

154. Defendants also falsely reassured investors that no further expenses were 

being incurred in connection with the “manufacturing excursion”: 

  
The $18.3 million increase in other costs for the nine months 

ended September 25, 2010 was due to an increase in estimated expenses 
for certain module replacement efforts beyond normal warranty.  During 
the period from June 2008 to June 2009, a manufacturing excursion 
occurred affecting less than 4% of the total product manufactured 
within the period.  The excursion could result in possible premature 
power loss in the affected modules.  The root cause was identified and 
subsequently mitigated in June 2009.  On-going testing confirms the 
corrective actions are effective.  We have been working directly with 
impacted customers to replace the affected modules and these efforts are 
well underway and, in some cases, complete. Some of these efforts go 
beyond our normal warranty coverage.  Accordingly, we accrued 
additional expenses of $22.4 million in the first half of 2010 and $29.5 
million in total-to-date to cover the replacement of the anticipated 
affected module population in the field.  We did not incur any 
incremental costs during the third quarter of 2010. 

 

155. Defendants’ statements in the 3Q 2010 Form 10-Q and the October 28, 

2010 press release and earnings conference call set forth above were materially false 

and misleading when made for the reasons set forth in §IV.  More specifically, the 

publicly reported financial results were false and misleading for the reasons set forth in 

§IV.H.  First Solar’s manufacturing cost per watt was not $0.77.  See §IV.D.  The 
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Cimarron and Copper Mountain facilities were not “progressing very well” but were 

suffering massive cost overruns that First Solar had not budgeted for.  See §IV.E.  The 

manufacturing “excursion” impacted more than 4% of panels manufactured within the 

specified period, and efforts to remediate were not nearly close to finished.  See §IV.B.  

And, First Solar was not “driving the LCOE of solar power to parity with fossil fuel 

peaking” – First Solar was not close to achieving grid parity.  See §IV.F.           

December 8, 2010: Barclays Capital Global Technology Conference  

156. On December 8, 2010, Defendant Gillette, then First Solar’s CEO, spoke 

with investors and analysts at the Barclays Capital Global Technology Conference.  

Answering questions from Barclays Capital analyst Vishal Shah, Gillette boasted 

about First Solar’s Grid Parity Roadmap and the success First Solar was having in 

achieving grid parity.  

157. Gillette falsely and misleadingly informed investors that First Solar 

would be at grid parity by selling systems at $2.00 to $2.30 a watt.  Furthermore, 

Gillette falsely told investors First Solar had, at that time, already brought down the 

major costs associated with the system to approximately $1.77-$0.77 module costs and 

BOS costs around $1.00: 
 
VISHAL SHAH: But that assumes the current cost structure of 
somewhere around $0.75 per watt of module costs, and your balance of 
system costs around $1.25? 
 
ROB GILLETTE: Around a dollar, right.  And then some addition 
developmental costs.  So the goal is on an installed basis, you have got to 
be in the $2.00 to $2.30 range, to be able to sell a site there, and be able 
to provide that.  So as you know we have a road map that drives down 
the cost of our module, and we started out around the $2.00 range and 
now it is $0.77.  Our goal by 2014 is to be $0.52 to $0.63 per watt.  And 
the BOS side, which is the rest of the construction to install a PV site, we 
start it out at $1.40, with a long-range goal of being closer to $1.00.  I 
would say we have made great progress to that end, so we will continue 
to do that.  And then we are learning through all of the work and the 
megawatts that we are going to install, how to improve cycle time, how 
to reduce the costs of the BOS components, and drive a lower cost per 
kilowatt hours in terms of total costs installed. 

158. According to Gillette, system pricing in the $2.00 to $2.30 per watt range 

would enable First Solar to compete with “traditional peaking resources” – aka natural 
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gas peakers.  This would unlock a huge market for solar power that would 

substantially increase demand for the First Solar’s products and services.  According to 

Gillette, pricing at $2.00 to $2.30 per watt would unlock “5% of the total generating 

market or less, [and] it is a significant market opportunity, above a terawatt globally 

that we don’t participate in today.”   

159. Defendants’ statements in the December 8, 2010 Barclays Capital Global 

Technology Conference set forth above were materially false and misleading when 

made for the reasons set forth in §IV.  More specifically, First Solar had not “made 

great progress” as set forth in its “road map” to achieving grid parity.  See §IV.F.  First 

Solar’s costs were not as low as Defendants depicted, thus First Solar was not close to 

achieving grid parity and unlocking a huge portion of the electricity generation market.  

Id.    

December 14, 2010: First Solar 2011 Guidance 

160. On December 14, 2010, the Company issued a press release announcing 

the Company’s projected earnings for 2011:  
 
In 2011, First Solar forecasts net sales in the range of $3.7 to $3.9 
billion, up about 46% year over year compared to the midpoint of 2010 
guidance provided on October 28, 2010.  The net sales forecast is 
comprised of $2.8 to $2.9 billion of module sales and $0.9 to $1.0 billion 
of EPC/project development sales.  EPS is forecasted to grow to between 
$8.75 to $9.50 per fully diluted share and consolidated operating income 
is $875 to $975 million. 

161. Also on December 14, 2010, First Solar hosted a conference call to 

discuss the Company’s 2011 financial guidance and other important aspects of the 

Company’s business.  Gillette, Meyerhoff, Sohn and Polizzotto participated in this 

call. 

162. During the conference call, Defendants reassured investors the Company 

was on track to achieve the goals set forth in the Grid Parity Roadmap: 

 

In the long-term, our mission remains the same, to enable the world 

powered by clean, affordable electricity by driving the levelized costs of 

solar power to parity with fossil fuel peaking electricity.  We intend to 
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lead the industry from the existing gigawatt sized, subsidized markets 

through transition markets to large terawatt sized, sustainable electricity 

markets, based on competitive economics and minimal subsidies.  

Internally, our strategic decisions are guided by the goal of earning a 

return on net assets that exceeds our weighted average cost of capital by 

at least 5%. 

 

 First Solar is setting the standard as the industry’s leading 

solutions provider with our focus on minimizing LCOE, maximizing 

energy yield, enabling reliable power generation, which integrates well 

with existing generation assets.  Our module, balance of systems, and 

project development cost reduction road maps remain on track to 

achieve our goal to reach electricity rates of $0.10 to $0.12 per kilowatt 

hour, which we believe is parity with fossil fuel peaking rates.  Our goal 

is to reach those levels by the end of 2014, and by the end of 2011 we 

expect to be within 20% to 25% of that goal. 

163. Gillette also misleadingly told investors First Solar completed Copper 

Mountain without disclosing the myriad serious problems with Copper Mountain 

outlined by CW7.  Gillette said, “we recently completed construction of the 48-

megawatt Copper Mountain site for Sempra Generation ahead of schedule.” 

164. Defendant Gillette misleadingly asserted the Company’s proven systems 

performance and low cost of electricity production was translating to real, profitable 

business:   “We are experiencing strong buyer demand for our utility scale systems 

projects, due to our proven systems performance, low LCOE, fast lead time to 

generation and attractive project economics.” 

165. Defendant Meyerhoff misleadingly assured investors that First Solar had 

confidence in its 2011 guidance because due to the certainty of pricing with projects in 

the pipeline:  “System module prices around our captive pipeline have established 

economics, due to the set electricity prices in our PPAs . . . .” 

166. Defendants’ statements in the December 14, 2010 press release and 

conference call as set forth above were materially false and misleading when made for 

the reasons set forth in §IV.  More specifically, Defendants knew, but failed to 

disclose, that their 2011 earnings forecast did not account for (i) a known surplus of 

solar panels worldwide that would drive down prices (see §IV.G.); (ii) known defects 
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and degradation in First Solar’s panels (see §§IV.B. and C.); (iii) known cost overruns 

on projects in First Solar’s pipeline of business, which made building out the pipeline 

not as profitable in reality as First Solar projected (see §IV.E.); or (iv) the fact that 

First Solar’s prior financial results had not complied with GAAP (see §IV.H.).   

167. Furthermore, the Company’s “captive pipeline” of solar projects did not 

provide “visibility” to 2011 earnings, as the projects did not (contrary to Meyerhoff’s 

statements) have “established economics” but suffered from massive cost overruns.  

See §IV.E.  Further, the Company’s “module, balance of systems and project 

development cost reduction road maps” did NOT “remain on track.”  See §IV.F.  

February 24, 2011: 2010 Earnings Release and Conference Call 

168. On February 24, 2011, First Solar issued a press release announcing its 

fourth quarter and full year 2010 financial results. First Solar reported net sales of 

$610 million for the fourth quarter and $2,564 million for the year.  Earnings per fully 

diluted share were $1.80 for the fourth quarter and $7.68 for the year.  Defendants also 

gave 2011 EPS guidance of $9.25-$9.75 per fully diluted share for the full year.  The 

press release also indicated:  “’In the fourth quarter the operations team executed well, 

and we sold 400 MW of projects in North America, positioning us to achieve our 2011 

growth goals,’” said Rob Gillette, CEO of First Solar.  “’We have good demand 

visibility in 2011 and a broader geographic reach, which gives us confidence in our 

ability to sell the 2 GW that we plan to produce.’” 

169. Also on February 24, 2011, First Solar hosted a conference call with 

various securities analysts to discuss the Company’s 2010 financial results and other 

important aspects of the Company’s business.  Gillette, Meyerhoff, Zhu and Polizzotto 

participated in this call.  

170. During the analyst conference call, Defendant Gillette falsely reassured 

investors that First Solar had substantially reduced its costs of producing electricity 

and accomplished substantial progress towards achieving grid parity.  With respect to 

BOS costs, Gillette stated: 
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Overall, 2010 balance of system cost improved almost 30% compared to 
2008, which is well ahead of our 2014 balance of systems cost 
reduction roadmap.  This strong performance demonstrates the 
improvements our EPC team has made in reducing cycle time and cost 
per watt through engineering design improvements and economies of 
scale.  Since BOS costs make up a large portion of LCOE, these 
achievements are important as we advanced to our goal of grid parity. 

171. Gillette also falsely assured investors that First Solar was making 

substantial reductions in the cost per watt metric:  “Our manufacturing cost per watt 

was $0.75, which is down $0.09 or 11% year-over-year and down $0.02 compared to 

the third quarter.” 

172. With respect to the cost per watt, Defendant Gillette again reassured 

investors the Company was on track with respect to the Grid Parity Roadmap:   
 
[W]hat we do is, we take a look at all of the costs, both raw material, 
labor and the mix of the plants and facilities that we have, so when we 
plan the cost reduction roadmap, we consider all those different elements 
in terms of our plan.  So we still have the objective to be between $0.52 
and $0.60 by 2014 and we think we’re making good progress to that 
end with the improvements in efficiency in Q4 and a $0.02 gain from 
Q3 to Q4 and as well as the 11% reduction year over year.  So that’s still 
our plan and it includes the mix that we have. 
 

173. Gillette falsely assured investors First Solar was close to reaching grid 

parity:  “Meanwhile, new southwestern US PPA prices are already declining from the 

$0.14 to $0.16 per kilowatt hour in our contracted projects towards grid parity of $0.10 

to $0.12 per kilowatt hour by 2014.”  Further with regard to achieving the Company’s 

Grid Parity Roadmap, he further falsely declared:  “First Solar is on a roadmap to 

minimize LCOE and maximize energy yield” – which was directly reflected in the 

Company’s presentation materials.  

174. Indeed, Defendants would falsely claim First Solar was already pricing 

“closer and closer” to grid parity when making contracts for projects being added to 

the pipeline.  As Defendant Meyerhoff misleadingly explained, First Solar was bidding 

on projects (entering into power purchase agreements or PPAs) near grid parity:  “I 

think if you look at the U.S. market right now, what we see is as it relates to signing 

new PPAs on the power side, as you go into the outer years, the market has certainly 
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become a lot more competitive and, generally, bidding activities are moving closer 

and closer to the grid parity goals as they should, and as we described in our 

strategy.”  Defendant Gillette would falsely claim such bids were made with great 

confidence in First Solar’s ability to perform and based on established economics:  

“On the systems side, our pricing is based on the established economics in the PPAs 

and we know that.”    

175. Importantly, Defendants were quick to reassure investors the Company 

wasn’t sacrificing margins or lowering guidance for 2011 in an effort to bring down 

systems costs.  Defendants gave 2011 guidance of $9.25 to $9.75 per diluted share, and 

Gillette professed “we have high confidence in 2011 here.”  Zhu chimed in:  “We have 

high confidence in terms of the operating margin . . . .”  And, Gillette, added “we feel 

pretty good about being able to provide that guidance.”  

176. Defendant Gillette misleadingly summarized that all of these things – 

including First Solar’s purported low electricity production costs and proven 

technology – were translating to real and profitable business:  “Overall, we’re 

experiencing strong buyer demand for utilities scale systems projects due to our proven 

systems performance, low LCOE, fast lead time to generation and attractive project 

economics.”  And, the Company had, according to Gillette, “delivered solid Q4 and 

2010 results that positions us well for 2011 and 2012 growth.” 

177. During the call, Defendant Zhu falsely reassured analysts that the claims 

process for the excursion problem was concluded: 
 
During the fourth quarter we reserved an additional $8.5 million for the 
module replacement program discussed with you in our second-quarter 
2010 earnings call.  In Q4 we concluded a claims process and based on 
our field data and execution today, we updated our total replacement 
cost estimate. 

178. During the February 24, 2011 conference call, Defendants also 

misleadingly told investors First Solar’s Copper Mountain and Cimarron solar farms 

had been finished without telling investors the facilities were not producing electricity 

as guaranteed under the contracts.  
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179. Defendants’ statements concerning grid parity were significant, as 

recognized by industry media reports.  For instance, on February 28, 2011, in an article 

titled “First Solar says costs are more in line with gas capacity,” the Electric Power 

Daily reported: 
  

First Solar is on track to reaching “grid parity” with natural gas-
fired peaking plants by 2014, company officials said last week. 
 
 The Tempe, Arizona-based company, which builds solar modules 
and develops utility-scale projects, cut its production costs by 11% in the 
fourth quarter, to 75 cents/watt, compared with a year ago, Rob Gillette, 
First Solar CEO told analysts Thursday during a conference call.  The 
company has also lowered the cost of building projects through 
improved engineering and economies of scale, he said. 
 
 The company’s power purchase agreements in the Southwest are 
falling from the $140/MWh to $160/MWh range for contracted projects 
toward grid parity of $100/MWh to $120/MWh by 2014, Gillette said. 

February 28, 2011:  2010 Form 10-K 

180. On February 28, 2011, First Solar filed its annual report for the year 

ending December 31, 2010 on Form 10-K.  The Form 10-K reaffirmed the false 

financials announced in the February 24, 2011 press release and conference call.  

Defendants Ahearn, Gillette and Zhu signed the Form 10-K. 

181. In the Form 10-K, Defendants falsely stated: 
 
In 2010, our total average manufacturing costs were $0.77 per watt, 
which we believe is significantly less than those of traditional crystalline 
silicon solar module manufacturers. 
 

* * * 
 
Our thin-film technology also has relatively high energy performance in 
low light and high temperature environments compared with traditional 
crystalline silicon solar modules. 

182. With regards to the manufacturing excursion, Defendants again falsely 

reassured investors the impact was minimal and properly reserved for: 
  

The net increase in other costs for 2010 includes $23.7 million 
related to an increase in estimated expenses for certain module 
replacement efforts beyond normal warranty.  During the period from 
June 2008 to June 2009, a manufacturing excursion occurred affecting 
less than 4% of the total product manufactured within the period.  The 
excursion could result in possible premature power loss in the affected 
modules.  The root cause was identified and subsequently mitigated in 
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June 2009.  On-going testing confirms that the corrective actions taken 
are effective.  We have been working directly with impacted customers 
to replace the affected modules and these efforts are well underway and, 
in some cases, complete.  Some of these efforts go beyond our normal 
warranty coverage.  Accordingly, we accrued additional expenses of 
$30.8 million in 2010 and $37.9 million in total-to-date to cover the 
replacement of the anticipated affected module population in the field.  
Such amounts include $8.5 million in expenses accrued during the fourth 
fiscal quarter of 2010, reflecting updated best estimates of the total 
replacement costs, based on our field data and execution to date of the 
module replacement program. 

 

183. Defendants’ statements in the 2010 Form 10-K and the February 24, 

2011 press release and earnings conference call were materially false and misleading 

when made for the reasons set forth in §IV.  More specifically, the publicly reported 

financial results were false and misleading for the reasons set forth in §IV.H.  First 

Solar was not “well ahead” of its balance of systems cost reduction roadmap; rather, 

First Solar was suffering substantial BOS cost overruns and was not close to being on 

track to achieving grid parity.  See §§IV.E. and F.  First Solar’s pricing was not 

“moving closer and closer” to grid parity based on “established economics in the 

PPAs” – First Solar was not close to grid parity and was suffering massive cost 

overruns.  See §§IV.E. and F.  First Solar’s manufacturing cost per watt was not $0.75.  

See §IV.D.   

184. First Solar’s revised 2011 guidance was misleading, and the Company 

did not have “high confidence” in achieving its targets.  Defendants knew, but failed to 

disclose, that their 2011 earnings forecast did not account for numerous, undisclosed 

factors.  See §IV.G.    

185. It was misleading to tell investors that First Solar had “concluded [the] 

claims process” for the manufacturing excursion, without disclosing that the Company 

had numerous problems with its panels and would have to spend over $215 million in 

remediation of these problems – only a small fraction of which had been properly 

reserved for.  See §§IV.B. and H.  First Solar was not experiencing “high energy 

performance” in “high temperature environments” as degradation was leading to 

massive cost overruns and other problems at the Company’s solar farms.  It was 
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misleading to not disclose problems with degradation known to the Company.  See 

§IV.C.  It was also misleading to assert that only 4% of panels manufactured during 

the period of the excursion were impacted.  See §IV.B.  

First Quarter 2011 Earnings Release and Conference Call 

186. On May 3, 2011, First Solar issued a press release announcing its first 

quarter 2011 (“1Q 2011”) financial results.  The Company reported net sales of $567 

million and $1.33 diluted EPS for the quarter ended March 31, 2011.  The Company 

also maintained EPS guidance of $9.25-$9.75 per fully diluted share for the full year.  

The press release indicated:  “’Despite European market uncertainties, First Solar has 

good visibility into our demand for 2011,’” said Rob Gillette, CEO of First Solar.  

“’We continue to execute our cost roadmaps, invest in new module capacity, build our 

project pipeline and develop promising new markets around the world.’” 

187. Also on May 3, 2011, First Solar hosted a conference call with various 

securities analysts to discuss the Company’s 2010 financial results.  Gillette, Widmar, 

and Polizzotto participated in this call. 

188. During the analyst conference call, Defendant Gillette falsely reassured 

investors that First Solar was still on track towards achieving grid parity. 
  

We are focused on minimizing LCOE, optimizing project returns 
and enabling the fastest lead time to generation to drive towards grid 
parity in the markets we serve.  This will be accomplished by reducing 
our proprietary thin film module cost per watt to $0.52 to $0.63 by 2014, 
and increasing version efficiency to 13 1/2% to 14% by 2014.  We are 
on plan to achieve this and have the lowest module costs in the industry 
today by 30% to 40%.  These improvements, along with continued 
execution of our balance and systems roadmap, should allow us to drive 
pricing to grid parity.  First Solar’s project development pipeline and 
EPC capability are world class, and we will leverage this to provide 
complete low-cost application solutions as we develop new business and 
segments. 
 

189. Defendants made similar statements concerning grid parity in the 

Company’s presentation materials. 

190. During the 1Q 2011 earnings conference call, Defendant Gillette also 

falsely stated:  “Core costs, which excludes the ramp penalty and stock-based 
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compensation, was $0.73 per watt, down 9% year-over-year, in-line with our cost 

reduction roadmap.” 

191. Gillette also falsely reassured investors that First Solar had factored into 

their earnings guidance the impact of global market supply/demand for solar panels:  

“Tighter industry economics are expected in the second half of 2011, which we believe 

are largely reflected in our guidance.” 

May 5, 2011: 1Q 2011 Form 10-Q 

192. On May 5, 2011, First Solar filed its quarterly report for the quarter 

ending March 31, 2011 on Form 10-Q.  The Form 10-Q reaffirmed the false financials 

announced in the May 3, 2011 press release and conference call.  The Form 10-Q was 

signed by Defendant Zhu. 

193. With regards to the manufacturing excursion, Defendants again falsely 

reassured investors the impact was minimal and properly reserved for: 
 
 Cost of sales for the three months ended March 27, 2010 included 
$4.5 million related to an increase in estimated expenses for certain 
module replacement efforts beyond normal warranty.  During the period 
from June 2008 to June 2009, a manufacturing excursion occurred 
affecting less than 4% of the total product manufactured within the 
period.  The excursion could result in possible premature power loss in 
the affected modules. The root cause was identified and subsequently 
mitigated in June 2009.  On-going testing confirms that the corrective 
actions taken have been effective.  We have been working directly with 
impacted customers to replace the affected modules and these efforts are 
well underway and, in some cases, complete.  Some of these efforts go 
beyond our normal warranty coverage.  No additional expense was 
accrued in the first quarter of 2011. $37.9 million in total-to-date has 
been accrued to cover the replacement of the anticipated affected module 
population in the field. 

194. Defendants’ statements in the 1Q 2011 Form 10-Q and the May 3, 2011 

press release and earnings conference call set forth above were materially false and 

misleading when made for the reasons set forth in §IV.  More specifically, the publicly 

reported financial results were false and misleading for the reasons set forth in §IV.H.  

The Company’s revised EPS guidance was false and misleading for the reasons set 

forth in §IV.G.  The Company was not “on plan to achieve” grid parity and execution 

on the Grid Parity Roadmap was not now allowing First Solar to “drive pricing to grid 
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parity.”  See §IV.F.  It was also misleading for Defendants to assert defective panels 

were limited to only 4% made during the limited period or assert the warranty cost for 

defective panels was only $37.9 million, when the Company would have to spend over 

$215 million in connection with defective panels and more for degradation by the end 

of 2011.  See §§IV.B and C.  Further, First Solar’s manufacturing cost per watt (core 

cost) was not $0.73 as Defendants claimed.  See §IV.D. 

May 17, 2011: JPMorgan Technology, Media and Telecom Conference 

195. On May 17, 2011, Polizzotto (speaking on behalf of First Solar) spoke 

with investors at the JPMorgan Technology, Media and Telecom Conference.  During 

the conference, in which Polizzotto answered questions by audience members, 

Polizzotto again falsely and misleadingly reassured investors that First Solar was close 

to achieving grid parity and ahead of schedule to achieve First Solar’s Grid Parity 

Roadmap targets: 
 
 UNIDENTIFIED AUDIENCE MEMBER:  How fast are your 
cost[s] coming down the cost curve?  And then over the next say 3 to 5 
years do you expect that to remain on trend or accelerate above trend or 
decelerate? 
 
 LARRY POLIZZOTTO: So, there’s really two important cost 
components in addition to project finance I talked about earlier.  There’s 
the module itself and then there’s the balance of system cost. 
 
 And so the module itself, we have driven that down from about 
$2.49 per watt to latest quarter down to $0.75 a watt.  Core cost, if you 
take out plant start-up, is $0.73 a watt.  Our goal is to get that down into 
the $0.50 to $0.60 range by 2014.  That range, along with balance of 
system, enables us to sell a system which would enable a $0.10 per 
watt, kilowatt hour price by the seller of that power by 2014 in a high 
irradiant zone. 
 
 So, that $0.50 to $0.60 range is something and that roadmap is 
about an 8% per year decline.  Now, beyond that, technically speaking, 
it’s possible that you could go lower because the technology is newer.  
But our roadmap kind of right now only goes through 2014.  And the 
reason for that is obviously getting to our goal of grid parity at $0.10. 
 
 In addition to that, the balance of system cost, so this is like 
mounting hardware and inverters and the labor that goes with that, 
everything else you need.  About 2 years ago, we said that was $1.40.  
Our roadmap is to get that down to the mid $0.90 range.  We are very 
close to that at this point.  And so, that’s a 2014 goal. 
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 I think at this point we believe that we’re doing better than that 
roadmap, so there’s potentially some opportunity on that.  We haven’t 
updated our roadmap because we’re fairly close to our 2014 goal on 
that. 
 
 So those things together are what you need in order to get to 
that $0.10 level.  So, I think we feel pretty good about our cost 
roadmap.  But there’s really not an endpoint at this point, I guess you 
could say, in terms of where we think our costs can go.  We just have it, 
it extends out through 2014 and those two together get us to where we’re 
trying to go with [just] $0.10.  
 

196. Defendants’ statements during the JPMorgan Technology, Media and 

Telecom Conference set forth above were materially false and misleading when made 

for the reasons set forth in §IV.  More specifically, the Company was not (i) “very 

close” to achieving the goals set forth in the Grid Parity Roadmap, (ii) “doing better 

than that roadmap”, or (iii) on target to achieve electricity production at $0.10 per 

kilowatt hour.  See §IV.F. 

August 4, 2011: Second Quarter 2011 Earnings Release and Conference Call 

197. On August 4, 2011, First Solar issued a press release announcing its 

second quarter 2011 (“2Q 2011”) financial results.  The Company reported net sales of 

$533 million and $0.70 diluted EPS for the quarter ended June 30, 2011.  The 

Company also reported EPS guidance of $9.00 - $9.50 per fully diluted share for the 

full year.  The press release indicated:  
 
“First Solar continued to execute in the quarter despite a challenging 
European market, and our 2011 outlook remains solid due to our 
differentiated and resilient business model,” said Rob Gillette, CEO of 
First Solar.  “We expect stronger performance in the second half of 2011 
as we build projects from our systems pipeline, develop promising new 
markets, execute our cost reduction roadmaps and continue to improve 
module efficiencies.”   

198. Also on August 4, 2011, First Solar hosted a conference call with various 

securities analysts to discuss the Company’s 2Q 2011 financial results.  Defendants 

Gillette and Widmar participated in this call.   

199. Defendant Gillette falsely and misleadingly represented that every 

element of First Solar’s business was doing great.  According to Gillette, First Solar 

was on target to achieve the goals set forth in the Grid Parity Roadmap, and First Solar 
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had a robust pipeline of solar farms to build out, thus profit and revenue targets were 

readily obtainable: 
  

To summarize, we continued to execute in the quarter despite a 
challenging European market and remained focused on achieving our 
mission.  Our visibility is improving for the second half of the year.  An 
increasing portion of our revenues and profits are under our control as 
we construct our systems pipeline and continue to diversify 
geographically.  Our LCOE is approaching grid parity, which should 
drive elasticity and demand and a growth of sustainable markets.  We 
are investing for growth in the United States, India, the Middle East, 
Australia and China.  We are executing a systems pipeline and we’re 
adding to it.  We continue to expand our factories and drive our 
products’ roadmaps.  We achieved major BOS and module efficiency 
milestones as a result of our investment in R&D and our continuous 
improvement processes, and we have the financial strength to continue 
investing in the long-term future of our business.   

 
 Finally, our 2011 guidance is solid due to our differentiated and 
resilient business model. 

200. During this call, Gillette similarly stated: 
 
Despite the recent market turbulence, our growth strategy remains 
unchanged.  We are focused on our mission of making solar affordable 
and sustainable to gain access to the multi-terawatt peak electricity 
generation market.  We are currently in a transition phase as FiTs and 
other government policies are progressing towards parity and market 
diversification continues.  First Solar has made significant progress 
reducing [its] levelized cost of electricity, diversifying geographically, 
and we expect price declines to continue to drive demand elasticity. 
 
 On the next page, you can see we’ve made significant progress in 
lowering our total systems costs by 30% in 3 years.  If we can reduce 
that by another 19%, we believe that we can provide turnkey utility-scale 
systems that generate power at an LCOE of $0.10 to $0.12 per kilowatt 
hour in high-radiant zones like the U.S. Southwest, India, China, 
Australia, the Middle East, Spain and Italy.  This is what will drive our 
participation in the peak electricity generation market. 
 

201. During the question and answer period of the conference call, Defendant 

Gillette indicated the Company had both the externally disclosed Grid Parity Roadmap 

– which the Company was on target to achieve – and an internal, non-public plan that 

had the Company reaching grid parity even faster.  Gillette falsely and misleadingly 

stated: 
 
I think that the team is – we have what we call a go-fast plan internally.  
So we have the commitment we have to you as our shareholders and 
externally to the roadmap that we put in place, priced at [ph] $0.52 to 
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$0.63 and the 8% to 10% improvement year-over- year.  And that’s kind 
of how we got there.  We mentioned today the improvement, and we’re 
looking at things more and more on an installed cost per watt basis.  So 
we’ve made 30% improvement in the BOS cost, and if we make the 20% 
improvement or 19%, we talked about between now and then, we will – 
we should be able to exceed the $0.91 to $0.98 range that we talked 
about in 2009.  So we made great progress there.  And that really is 
tradeoffs up between some inflation on raw materials, but then the great 
work would be EPC team and guys [ph] to continue to drive the cost 
down.  And then anything that we do, of course, on a go-fast level in 
engineering with Dave and his team contributes to further BOS cost 
reductions.  So at 13.5% to 14.5% range, we have internal plans to 
accelerate it as quickly as we can and hopefully you’ll start to see that 
in our numbers.   

202. With respect to BOS costs, Gillette falsely and misleadingly stated:  
  

We also reached a milestone with our standard utility-scale 
Balance of Systems by achieving a cost level of $0.99 per watt.  BOS is 
down 29% from the second quarter of 2009.  We are now also close to 
our 2014 target for standard BOS of $0.91 to $0.98 per watt and can 
improve further as our planned module efficiencies increase to 13.5% to 
14.5% by the end of 2014.  

 
  This major accomplishment is the result of our experience in 
team teaching [ph], investment in engineering and R&D, and cycles of 
learning from almost 400 megawatts of DC of projects built to date. 
 

203. With respect to pricing of solar panels and First Solar’s cost per watt, 

Gillette falsely and misleadingly stated:   
 
Module manufacturing and cost per watt was $0.75, which is flat 
quarter-over-quarter.  The benefit of our modules from low-cost 
manufacturing sites was offset by FX, lower line throughput, higher 
spending and factory ramp costs. Core costs, which excluded the ramp 
penalty and stock-based compensation, was $0.73 per watt. And we're 
very pleased to announce that our Malaysian plants have achieved a new 
core cost milestone of $0.69 per watt. 

204. Further, with respect to cost per watt, Gillette misleadingly stated:  “So 

what it means for our roadmap, is we’re committed to delivering on the roadmap as we 

planned and still have that same target range in 2014 to get to that $0.52 to $0.63 

range.” 

205. After the call, First Solar’s investors relations represented that First Solar 

was bidding on new projects with systems priced at $2.50-$2.70 per watt.  According 

to the Company, First Solar was very close to what Defendants had represented as 

equating to grid parity – a systems price of $2.25 per watt. 
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206. In the Company’s presentation slides, Defendants once again misleading 

reassured investors that by getting closer and closer to grid parity, First Solar would 

unlock more demand for its solar panels.  As the slide indicated, “Lower pricing drives 

volume elasticity & market diversification[.]”  

207.  With regard to the Company’s earnings guidance, Defendants again 

reassured investors First Solar would achieve the target results without any indication 

of the significant problems the Company was then experiencing.  The presentation 

slides misleadingly stated:  “2011 guidance is solid due to our differentiated and 

resilient business model[.]”  

August 5, 2011: 2Q 2011 Form 10-Q 

208. On August 5, 2011, First Solar filed its quarterly report for the quarter 

ending June 30, 2011 on Form 10-Q.  The Form 10-Q reaffirmed the false financials 

announced in the August 4, 2011 press release and conference call.  The Form 10-Q 

was signed by Defendant Zhu. 

209. With regards to the manufacturing excursion, Defendants again falsely 

reassured investors the impact was minimal and properly reserved for: 
 
 Cost of sales for the six months ended June 26, 2010 included 
$22.4 million related to an increase in estimated expenses for certain 
module replacement efforts beyond normal warranty. During the period 
from June 2008 to June 2009, a manufacturing excursion occurred 
affecting less than 4% of the total product manufactured within the 
period. The excursion could result in possible premature power loss in 
the affected modules. The root cause was identified and subsequently 
mitigated in June 2009.  On-going testing confirms that the corrective 
actions taken have been effective. We have been working directly with 
impacted customers to replace the affected modules and these efforts are 
well underway and, in some cases, complete. Some of these efforts go 
beyond our normal warranty coverage. We accrued $41.5 million in 
total-to-date to cover the replacement of the anticipated affected module 
population in the field. Such amounts include $3.6 million in expenses 
accrued during the second quarter of 2011, reflecting updated best 
estimates of the total replacement costs, based on our field data and 
execution-to-date of the module replacement program. 

210. Defendants’ statements in the 2Q 2011 Form 10-Q and the August 4, 

2011 press release and earnings conference call set forth above were materially false 

and misleading when made for the reasons set forth in §IV.  More specifically, the 
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publicly reported financial results were false and misleading for the reasons set forth in 

§IV.H.  The Company’s revised EPS guidance was false and misleading for the 

reasons set forth in §IV.G.  It was false and misleading for Defendants to claim “our 

2011 guidance is solid.”  Id.  It was also false and misleading to assert First Solar’s 

“LCOE is approaching grid parity, which should drive elasticity and demand and a 

growth of sustainable markets.”  See §IV.F.  First Solar was not approaching grid 

parity.  Similarly, it was false and misleading to assert BOS costs “are now also close 

to our 2014 target for standard BOS of $0.91 to $0.98 per watt and can improve 

further” – as First Solar was suffering substantial cost overruns due to BOS and 

module problems. See §§IV.E. and F.        

211. Further, First Solar’s manufacturing cost per watt was not $0.75 (and 

core costs were not $0.73 per watt).  See §IV.D.  And, it was misleading for 

Defendants to assert defective panels were limited to only 4% made during the limited 

period or that the warranty costs for defective panels was only $41.5 million, when the 

Company would have to spend over $215 million in connection with defective panels 

and more for degradation by the end of 2011.  See §§IV.B and C. 

August 8, 2011: Pacific Crest Securities Technology Leadership Forum 

212. On August 8, 2011, First Solar participated in the Pacific Crest Securities 

Technology Leadership Forum.  Larry Polizzotto represented First Solar.  Polizzotto 

falsely and misleadingly told investors First Solar was on track to achieve the goals set 

forth in the Grid Parity Roadmap: 
 
 We also are doing business in an increasing number of countries 
throughout the world.  Solar has moved from Europe now into India, 
China, the Middle East, and in Asia.  So, we’re participating in all those 
markets and we expect that we will achieve grid parity, which we define 
as $0.10 to $0.12, by 2014.  And we’re doing this through a roadmap of 
both our module technology as well as our balanced system costs and 
those things together, we should be able to deliver a complete turnkey 
system for $0.10 by 2012 -- 2014, excuse me.  And we are on track for 
that goal. 
 
 In fact we announced in our earnings call that we’re doing better 
on the balanced system side and we’re going to beat our roadmap on 
that and the module side, we are on track for our 2014 goal.  We also 
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recently announced a record sell which in fact when we implement it we 
will exceed our roadmap efficiencies goals which our roadmap 
efficiency goal today is 14%.  This record sell would enable higher 
efficiencies than what is in our roadmap today which could mean lower 
costs in our roadmap.  It also could mean that we enter new markets like 
some of the rooftop and-or residential space which are markets that we 
don’t play that heavily in today. 
 

213. Polizzotto continued, linking the achievement of grid parity with a huge 

new market for First Solar to sell its panels:  “[W]e feel good about our ability to get to 

grid parity and to be there first.  And, at the end of the day, having that market grow to 

a terawatt market or more . . . .” 

214. Defendants’ statements in the August 8, 2011 Pacific Crest Securities 

Technology Leadership Forum were materially false and misleading when made for 

the reasons set forth in §IV.  More specifically, First Solar was not then “on track” to 

achieving its grid parity goal, nor was First Solar “doing better” on the BOS portion of 

the Grid Parity Roadmap or “going to beat our roadmap” with respect to the cost per 

watt to manufacture panels.  See §§IV.D., E., and F.  

September 13, 2011: Private Meeting With Gillette 

215. On September 13, 2011, Plaintiffs met with Defendant Gillette to discuss 

the Company after the Bank of America/Merrill Lynch Clean Tech Conference in New 

York City.  During the meeting, Gillette reassured Plaintiffs that First Solar’s pipeline 

of projects in the South West United States would drive profits regardless of cheap 

panels flooding the market from China and other places.  The pipeline would sustain 

First Solar’s earnings power and gave the Company visibility.  Plaintiffs’ investment 

adviser left this meeting feeling confident that First Solar’s earnings power was 

sustainable and the backlog would last at least three years – until First Solar could 

produce panels at grid parity.    

216. Gillette also spoke specifically about First Solar reaching grid parity.  

Gillette reassured Plaintiffs that First Solar was on track to achieve grid parity.  In 

particular, Gillette specifically told Plaintiffs (yet again) that if First Solar sold a solar 

farm for a system cost of $2.25 per watt, this would equate to electricity at $0.10-$0.12 
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per kilowatt hour – or grid parity. 

217. As set forth at §IV, these statements were false and misleading.  First 

Solar’s pipeline of projects could not sustain the Company’s earnings power and the 

Company would soon be forced to cut earnings forecasts shortly after firing Gillette.  

Moreover, as First Solar admitted on December 14, 2011, the system cost of $2.25 per 

watt did not equate to grid parity.  To achieve grid parity, First Solar had to price a 

system at far less.  As First Solar admitted on December 14, 2011, the Company would 

have to price systems at $1.40 to $1.60 (excluding owner developmental costs) to be 

cost competitive.  Because First Solar had to slash its pricing, the Company’s margins 

and earnings were also being slashed. 

October 26, 2011: Third Quarter 2011 Earnings Release 

218. On October 26, 2011, First Solar issued a press release announcing its 

third quarter 2011 (“3Q 2011”) financial results.  The Company reported net sales of 

$1 billion and $2.25 diluted EPS for the quarter ended September 30, 2011.  The 

Company also reported EPS guidance of $6.50 to $7.50 per fully diluted share for the 

full year.  The press release indicated:  
 
 “First Solar’s performance in the quarter reflects our superior 
technology, strong execution capability, and integrated business model – 
all of which have enabled us to weather a difficult market environment 
relatively well,” said Mike Ahearn, Chairman of the Board and Interim 
Chief Executive Officer of First Solar.  “Going forward, our goal is not 
just to survive the current environment, but to transcend it by creating 
and expanding markets worldwide that do not depend on today’s subsidy 
programs.” 
 

November 3, 2011: Conference Call 

219. On November 3, 2011, First Solar hosted a conference call with various 

securities analysts to discuss the Company’s third quarter 2011 financial results.  

Defendants Ahearn and Widmar participated in this call.   

220. During the call, Defendant Ahearn falsely reported the Company was 

close to achieving its Grid Parity Roadmap goals: 
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When we started First Solar in 1999, our mission was to make 

solar electricity a meaningful part of the electricity supply worldwide 
and to lead a whole new industry that would be self-sustaining both 
economically and environmentally.  To accomplish that, we felt we 
must, as a midterm goal, establish a platform for success and we defined 
that platform to include:  First, the ability to profitably deliver solar 
electricity at a price as low as $100 a megawatt hour, which we believe 
would make solar economical almost everywhere in the world . . . . 
 
 Today, much of this platform has been built.  We have reduced 
module manufacturing cost per watt from $1.59 in 2005, which is our 
first full year of production, to $0.74 this past quarter.  We’re executing a 
plan to further reduce cost per watt to $0.52 to $0.63 a watt and increase 
conversion efficiencies from 13.5% to 14.5% by the end of 2014.  We’ve 
also built a superior EPC capability where innovative designs and 
practices combined with scale has enabled us to reduce standard Balance 
of System cost from $1.56 per watt in 2008 to below $1 per watt today.  
And it’s provided us with unique insights into the optimization of large 
power plant performance and reliability.   Over the past year alone, 
we’ve reduced our time to build a representative 50 megawatts solar 
generation plant from 10 months to 7 months, and we’re continuing to 
execute plans to reduce Balance of System cost and cycle times to 
defined targets through 2014. 
 

* * * 
 In summary, the platform we set out to build when we started 
First Solar in 1999 largely exists today.  We’re uniquely positioned to 
move into the next phase from mid-subsidy markets where we’ve 
operated in the past to becoming part of the mainstream electricity 
markets worldwide, which has always been our goal and the reason we 
formed this company. 

 
 So in summary, our operating platform and the tremendous global 
need for solar power give us confidence that our mission to create 
enduring value by enabling a world powered by clean, affordable solar 
electricity is not only vital but more attainable today than it has ever 
been. 

221. Defendant Widmar also continued to misrepresent the true extent of the 

excursion defect: 
 
 Gross margin was 37.7%, up 1.1 percentage points from the prior 
quarter.  The increase was prior primarily due to higher ASPs, partially 
offset by increased manufacturing excursion accruals.  During the 
quarter, we incurred $22.1 million of additional costs related to the 
manufacturing excursion that occurred from June 2008 to June 2009.  
We have substantially concluded the remediation programs associated 
with this manufacturing excursion. . . . 

 
. . . .The other was an $8.6 million for estimated post sales expenses 
related to the previously mentioned manufacturing excursion.  It is 
important to note that we did not take these charges because our estimate 
of the percentage of modules with defects from the manufacturing 
excursion has changed.  There remains still less than 4% of the modules 

Case 2:15-cv-01156-ROS   Document 1   Filed 06/23/15   Page 60 of 85



 

58 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

produced from June 2008 to June 2009.  Rather, these charges 
represent a higher than originally anticipated remediation cost and to 
support our value proposition and to increase customer satisfaction. 
 

222. Defendants also misleadingly represented that construction was going 

smoothly at the Agua Caliente solar farm, contrary to the account of CW14.  

Defendant Widmar stated during the conference call: “In addition to adding to our 

pipeline, we are making progress in moving forward with existing projects in our 

pipeline.  At Agua Caliente, we closed the sale to NRG early in the third quarter in 

conjunction with finalizing a Department of Energy (“DOE”) loan guarantee.  We 

have now completed over 35% of the BOS and [have] installed over 1.4 million 

modules in Agua Caliente.” 

223. Defendant Widmar would also go on to state that First Solar’s 

earnings/revenues were “highlighted by significant construction progress at Agua 

Caliente.” 

November 4, 2011: 3Q 2011 Form 10-Q 

224. On November 4, 2011, First Solar filed its quarterly report for the quarter 

ending September 30, 2011 on Form 10-Q.  The Form 10-Q reaffirmed the false 

financials announced in the October 26, 2011 press release and conference call.  The 

Form 10-Q was signed by Zhu. 

225. With regards to the manufacturing excursion, Defendants again falsely 

reassured investors the impact was minimal and properly reserved for: 
 
During the period from June 2008 to June 2009, a manufacturing 
excursion occurred affecting less than 4% of the total product 
manufactured within the period. The excursion could result in possible 
premature power loss in the affected modules. The root cause was 
identified and subsequently mitigated in June 2009. On-going testing 
confirms that the corrective actions taken have been effective. We have 
been working directly with impacted customers to replace the affected 
modules and these efforts are in most cases complete or well underway 
for the remaining cases. These efforts go beyond our limited warranty 
obligation.  

* * * 
We accrued $63.6 million in total-to-date manufacturing excursion 
expense to cover the replacement of the anticipated affected module 
population in the field. Such amounts include $22.1 million in expenses 
accrued during the three months ended September 30, 2011, reflecting 
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our most recent best estimates of the total replacement costs, based on 
our field data and execution-to-date of this excursion related module 
replacement program. 
 

226. Defendants’ statements in the 3Q 2011 Form 10-Q and the October 26, 

2011 press release and November 3, 2011 earnings conference call set forth above 

were materially false and misleading when made for the reasons set forth in §IV.  

More specifically, the publicly reported financial results were false and misleading for 

the reasons set forth in §IV.H.  The Company’s revised EPS guidance – even though 

reduced – was still false and misleading for the reasons set forth in §IV.G.   

227. It was also false and misleading for Defendants to assert First Solar was 

close to achieving grid parity, or that First Solar’s BOS costs were less than $1.00 per 

watt and the cost per watt for module production had dropped to $0.74.  See §§IV.D., 

E., and F.  First Solar manipulated its cost per watt metric, suffered substantial cost 

overruns that made its theoretical BOS numbers fanciful, and was not close to 

achieving grid parity.  Id.  

228. It was also misleading for Defendants to assert defective panels were 

limited to only 4% made during the limited period or that the warranty costs for 

defective panels was only $63.6 million or that the remediation process was 

“substantially concluded”, when the Company would have to spend over $215 million 

in connection with defective panels and more for degradation by the end of 2011.  See 

§§IV.B and C. 

First Solar Corporate Overview 3Q 2011 

229. In a presentation to investors given after the third quarter earnings 

conference call on November 3, 2011, First Solar again falsely reassured Plaintiffs the 

Company was “confident” in achieving grid parity as set forth in the Grid Parity 

Roadmap.  Notably, the First Solar Corporate Overview 3Q 2011 presentation again 

indicated First Solar would achieve grid parity with system pricing of $2.25 per watt.  

The presentation indicated First Solar’s cost per watt was $0.74, and repeated the 

Company’s module manufacturing cost reduction roadmap as originally set forth in the 
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2009 Grid Parity Roadmap.  Similarly, the presentation repeated the Company’s 

balance of system cost reduction roadmap as originally set forth in the 2009 Grid 

Parity Roadmap.   

230. Defendants’ statements in the First Solar Corporate Overview 3Q 2011 

set forth above were materially false and misleading when made for the reasons set 

forth in §IV.  More specifically, First Solar was not executing on its Grid Parity 

Roadmap, was not close to achieving grid parity, and First Solar could not achieve grid 

parity with system pricing of $2.25 per watt, but would have to slash system prices 

(and margins) to be cost competitive.  See §IV.F. 

VI. RELIANCE 

231. The false and misleading statements set forth herein were widely 

disseminated to the securities markets, investment analysts, and to the investing public.  

Those statements caused and maintained the artificial inflation of the price of First 

Solar common stock, which consequently traded at prices in excess of its true value. 

232. Plaintiffs are entitled to the presumption of reliance established by the 

fraud-on-the-market doctrine.  At all relevant times, the market for First Solar’s 

common stock was efficient for the following reasons, among others: 

a. First Solar common stock met the requirements for listing, and was listed 

and actively traded on the NASDAQ National Market (symbol FSLR), a highly 

efficient and automated market; 

b. As a regulated issuer, First Solar filed regular reports with the SEC; 

c. First Solar regularly communicated with public investors via established 

market communication mechanisms, including through regular disseminations 

of press releases on the national circuits of major newswire services and 

through other wide-ranging public disclosures, such as communications with 

the financial press and other similar reporting services; 

d. First Solar was regularly followed by numerous securities analysts 

employed by major brokerage firms headquartered in the United States and 
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overseas who wrote reports that were distributed to the sales forces and certain 

customers of their respective brokerage firms.  Many of these reports were 

publicly available and entered the public marketplace; 

e. The material misrepresentations and omissions alleged herein would tend 

to induce a reasonable investor to misjudge the value of First Solar’s securities; 

and 

f. Without knowledge of the misrepresented or omitted facts, Plaintiffs 

purchased or otherwise acquired First Solar common stock between the time 

that the Defendants made the material misrepresentations and omissions and the 

time that the truth was revealed, during which time the price of First Solar 

common stock was artificially inflated by the Defendants’ misrepresentations 

and omissions. 

233. As a result of the foregoing, the market for First Solar common stock 

promptly reacted to current information regarding First Solar from publicly available 

sources and reflected such information in the trading price of First Solar common 

stock.  Under these circumstances, a presumption of reliance applies pursuant to the 

fraud-on-the-market doctrine. 

234. Plaintiffs are also entitled to the presumption of reliance established by 

the Affiliated Ute doctrine as Defendants failed to disclose material known facts to the 

market, including the magnitude of First Solar’s manufacturing defects, inability to 

achieve grid parity, and heat-degradation issues, as detailed herein, and other facts 

concerning First Solar’s business. 

235. Plaintiffs also can establish actual reliance. 

236. Plaintiffs, through its investment manager Maverick Capital, Ltd, read, 

or listened to, and relied on Defendants’ materially false and misleading statements 

alleged herein prior to purchasing First Solar common stock at artificially inflated 

prices.  Plaintiffs specifically read and relied upon Defendants’ false and misleading 

statements pertaining to, among other things, the Company’s manufacturing defects, 
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cost per watt, ability to achieve grid parity, and heat-degradation issues. 

237. Plaintiffs (and their investment manager) recollect, as supported by 

Plaintiffs’ internal documents, that Plaintiffs, through their investment manager 

Maverick Capital, Ltd., specifically read (and/or listened to) and relied upon the false 

and misleading statements alleged herein, including the specific false and misleading 

statements alleged herein, particularly as they concerned First Solar’s manufacturing 

defects, cost per watt, ability to achieve grid parity, and heat-degradation issues, 

including (i) First Solar’s public press releases alleged herein; (ii) First Solar’s SEC 

filings on Forms 8-K, 10-Q and 10-K filed with the SEC during 2008 through the end 

of 2011, that are alleged herein; and, (iii) First Solar’s analyst conference calls 

concerning quarterly financial results during 2008-2011.   

238. In addition, Plaintiffs, through their investment manager Maverick 

Capital, Ltd., read and reviewed research analyst reports repeating Defendants’ false 

statements and/or the analysts’ communications with Defendants, in which Defendants 

misrepresented, among other things, First Solar’s business practices, including 

manufacturing defects, cost per watt, ability to achieve grid parity, and heat-

degradation issues. 

239. Plaintiffs, through their investment manager Maverick Capital, Ltd., 

engaged in numerous (tens, if not a hundred) direct communications with Defendants 

during the relevant period, including direct phone calls, meetings at brokerage houses 

and hotels for conferences in New York City, and meetings at Plaintiffs’ office in New 

York, during which direct communications Defendants omitted to disclose the truth 

and other material facts known to them about, among other things, First Solar’s 

manufacturing defects, cost per watt, ability to achieve grid parity, and heat-

degradation issues.  

240. Plaintiffs and their investment manager, Maverick Capital, Ltd., are 

professional investors, who routinely engage in thorough research before purchasing 

any security and continue to monitor all of their investments through extensive 
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research.  This research includes review of relevant media, research analyst reports, 

SEC filings, press releases, conference calls, and any other information source likely to 

provide important information on the business.  Plaintiffs’ investment in First Solar 

was no different.  Plaintiffs’ personal recollection (and that of its investment manager) 

and internal documents reflect this. 

241. Plaintiffs relied to their detriment on Defendants’ materially false and 

misleading statements and/or the integrity of the market, in purchasing First Solar 

common stock at artificially inflated prices.  Had Plaintiffs or their investment 

manager known the truth, Plaintiffs would not have purchased the securities. 

VII. LOSS CAUSATION 

242. As detailed herein, Defendants engaged in a scheme to mislead investors 

with respect to, among other things: (i) known defects in First Solar’s panels and 

manufacturing processes; (ii) panel degradation rates, including heat degradation; (iii) 

First Solar panels’ cost per watt to generate electricity; (iv) massive cost overruns at 

First Solar’s utility scale projects, and the profitability of such projects in First Solar’s 

pipeline; (v) First Solar’s efforts to achieve grid parity; and (iv) the impact of these 

matters and an oversupply of cheap panels on First Solar’s business and First Solar’s 

ability to achieve earnings targets. 

243. Defendants, like most perpetrators of fraud, did not simply admit to their 

fraudulent conduct all at once.  Rather, the truth concerning First Solar’s false and 

misleading statements came to light in bits and pieces.    

244. Beginning on August 17, 2011, the first of a series of partial disclosures 

revealing Defendants’ fraudulent scheme and its implications for First Solar emerged.  

The disclosures of Defendants’ fraudulent scheme, and the market’s understanding of 

the resulting and foreseeable consequences of Defendants’ scheme caused First Solar’s 

stock price to decline precipitously and Plaintiffs were damaged as a result.  The 

decline caused Plaintiffs economic harm. 

245. While Defendants’ false and misleading statements benefitted First Solar 
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and the Individual Defendants, the scheme exposed Plaintiffs to foreseeable and 

material undisclosed risks that, among other things: (i) First Solar would be forced to 

incur massive expenses to replace and/or fix defective panels/modules; (ii) First Solar 

would be forced to over-build solar farms to be able to supply the amount of power 

required by the PPA, impacting the profitability of each project; (iii) First Solar would 

be unable to convert projects in its pipeline into profit as investors had been led to 

believe; (iv) First Solar would be unable to win DOE loan guarantees; (v) the 

Company’s aggressive accounting would be exposed; (vi) First Solar’s forecasted 

earnings would be unachievable due to competition from other solar panel 

manufacturers; (vii) the integrity of Company management would be challenged and 

senior executives terminated; and (viii) investors would realize First Solar could not 

compete with traditional forms of electricity production without significant 

government subsidies.  These material risks and others – which were the foreseeable 

result of Defendants’ fraudulent scheme to fraudulently inflate the price of First Solar 

stock – materialized and caused the market value of First Solar common stock to 

decline to the detriment of Plaintiffs. 

246. First Solar’s false and misleading statements, individually and 

collectively, concealed First Solar’s true financial circumstances and future business 

prospects, resulting in the stock being artificially inflated until, as indicated herein, the 

relevant truth about First Solar was revealed. 

247. As a direct and proximate result of Defendants’ material 

misrepresentations, omissions and conduct as alleged herein, Plaintiffs purchased First 

Solar common stock at prices far exceeding its true worth. 

248. First Solar shareholders, including Plaintiffs, were injured when the truth 

began to be revealed and it became apparent that First Solar could not deliver the 

quality and/or cost-effective solar panel products they had previously indicated. 

249. As a direct and proximate result of Defendants’ material 

misrepresentations, omissions and conduct as alleged herein, Plaintiffs have been 
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damaged by their purchase of First Solar common stock. 

250. Defendants’ false and misleading statements directly or proximately 

caused, or were a substantial contributing cause of, the damages and economic loss 

suffered by Plaintiffs, and maintained the artificial inflation in the price of First Solar 

common stock until the truth was revealed to the market through the following series 

of disclosures. 

251. On August 17, 2011, First Solar announced its former CFO and then-

head of the utility systems business, Jens Meyerhoff, was leaving the Company.  This 

was unexpected.  In light of the recent departure of Defendant Sohn on April 30, 2011, 

the Company’s stock price declined precipitously as investors began to voice concerns 

about departures being due to hidden problems.  The stock immediately traded down 

over $7.00 per share, before closing down $5.00. 

252. On September 16, 2011, Axiom Capital’s Gordon Johnson issued an 

analyst report accusing First Solar of issuing misleading financial results and using 

aggressive accounting.  The report, titled “Fools Gold”, quotes Abraham Lincoln in the 

introduction:  “’You can fool some of the people all of the time, and all of the people 

some of the time, but you cannot fool all of the people all of the time.’”  Based, in 

part, on his communications with one of FSLR’s “largest customers”, Axiom reported 

that it believed First Solar’s revenues on panel sales were lower than the market 

expected – but First Solar was using “aggressive accounting” and other one-time 

gimmicks to make the Company’s reported financial results look better than they really 

were.  Indeed, Axiom accused First Solar of having “adopted an [accounting] 

approach so convoluted that, in our opinion, it is misleading.”  Axiom also accused 

First Solar “pulling forward one-time future profits to make the current year in a way 

that we [believe] was not planned when the company gave original CY11 guidance” – 

and doing so to hide “the deterioration year-to-date (YTD) in FSLR’s core business of 

selling modules.” 
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253. Further, Axiom wrote: 
 
With the aforementioned as a backdrop, we are moving our targeted 
price-target range to 24 months vs. 12 months prior, & adjusting our 24-
month price objective on FSLR to $35/share vs. $75/share previously.  
Inspiring our report’s title, “Fools Gold”, we believe while FSLR’s 
“creative” percentage-of-completion accounting may allow for continued 
aesthetic EPS upside vs. the Consensus ests through CY11 & possibly 
CY12, we also believe “real” organic earnings have begun to deteriorate 
materially (evidenced by C2Q11 EPS of $0.70/shr, or $2.80/shr 
annually, which excludes project revenue percentage-of-completion 
contributions), & expect this to become crystal clear to investors through 
CY11 & in CY12 via material cash erosion.  FSLR is now our top short 
pick in the solar space as we believe the bulk of both sell-side & buy-
side analysts on the Street are mis-modeling the company, suggesting as 
the items we touched on above become more well understood by the 
“pundits”, FSLR’s forward valuation multiple should moderate 
materially. 
 

254. As a result of the Axiom report partially disclosing First Solar’s use of 

aggressive accounting to hide deteriorating financial performance, First Solar’s share 

price dropped from a close of $90.56 on September 15, 2011, to a close of $85.70 on 

September 16, 2011 – a drop of $4.86, or 5.4%. 

255. On September 21 and 22, 2011, investors learned that First Solar would 

not be receiving federal loan guarantees for First Solar’s Topaz solar farm.  The 

information was first leaked to select investors, and then First Solar issued a press 

release to the public.  First Solar refused to provide a clear explanation for why it 

failed to win the loan guarantees, merely stating that First Solar could meet the 

government’s deadlines for submitting the required information.  Though First Solar 

refused to provide details on why it failed to win the federal guarantees, the news 

raised questions about the validity of First Solar’s business model and Defendants’ 

public statements concerning the strength of First Solar’s utility-scale business.  As a 

result, First Solar’s share price dropped from a close of $79.21 on September 20, 2011, 

to a close of $66.85 on September 22, 2011 – a drop of $12.36, or 15.6%.  

256.  On September 28, 2011, Cantor Fitzgerald issued an analyst report 

cutting its share price target for First Solar from $88 to $55.  While Cantor Fitzgerald 

continued to believe in First Solar’s efforts to reach grid parity (“First Solar remains 
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well positioned to flourish in a market with low or no subsidies.”), Cantor Fitzgerald 

warned investors that the rest of 2011 and 2012 would be well below First Solar’s 

forecasts due to an oversupply of panels worldwide.  Defendants had been warned 

about this glut of panels, but refused to factor it into First Solar’s earnings guidance.  

See §IV.G.  As a result of the market realizing First Solar’s business would be 

impacted by the worldwide oversupply of panels, First Solar’s share price dropped 

from a close of $72.27 on September 27, 2011, to a close of $64.75 on September 28, 

2011 – a drop of $7.52, over 10.4%. 

257. On October 25, 2011, First Solar issued a press release – during the 

middle of the trading day – announcing that it had replaced CEO Gillette with 

Defendant Ahearn on an interim basis.  This was a shocking announcement, and highly 

unusual.  Press reports indicated that the Board of Directors ousted Gillette.  Investors, 

suspecting fraud or major operational problems, fled from First Solar’s stock.  As 

Ahearn later admitted: “I know there’s been a lot of speculation about whether there 

was some type of fraud or legal action or government investigation or major 

operational problem behind the move . . . .” 

258.  On October 25, 2011, a Morgan Stanley analyst wrote: “Impact on our 

views: We believe that Robert Gillette’s unexpected departure is likely a troubling sign 

of things to come. . . .  We believe the uncertainty regarding the departure and the 

abrupt nature of the announcement will lead to negative speculation regarding the 

Company’s fundamentals.”  The same day, a Deutsche Bank analyst wrote: “[W]e 

believe the news (along with timing of announcement) is likely to raise a lot of 

investor questions about the health of overall industry as well as near/longer term 

profitability outlook of the company.”  A trio of Credit Suisse analysts called the news 

“quite concerning” and wrote: “we have never quite seen a CEO departure announced 

in this manner in our universe.” 

259. As a result of Gillette’s sudden termination, coupled with concerns of 

fraud and/or other major problems at the Company, First Solar’s share price dropped 
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from a close of $57.95 on October 24, 2011, to a close of $43.27 on October 25, 2011 

– a drop of $14.68, over 25.3%. 

260. On December 14, 2011, First Solar issued a press release announcing its 

updated fiscal 2011 financial guidance.  The Company again slashed its 2011 

guidance, forecasting net sales in the range of $2.8 to $2.9 billion, diluted EPS of 

$5.75 to $6.00 and operating income of $575 to $600 million.  The Company’s 

reduced 2011 guidance was attributable to massive charges for defective products that 

the Company would be forced to incur, and the other problems outline herein.   

261. Additionally, on December 14, 2011, the Company disclosed facts 

sufficient for Plaintiffs and others to discern that First Solar was not on track to 

achieve grid parity as set forth in the Grid Parity Roadmap.  Among other things, First 

Solar revealed for the first time that to reach grid parity First Solar would have to slash 

its operating margins to just 8-12%, and price its systems at $1.40 to $1.60 per watt.  

This was far below the system cost of $2.00 to $2.50 per watt, and 20-25% operating 

margins, Defendants had repeatedly told investors in the Grid Parity Roadmap in 2009, 

and repeatedly confirmed throughout the relevant period up until November 2011 in 

the Company’s Corporate Overview, as set forth in ¶229.   

262. Plaintiffs and other investors were shocked by the December 14, 2011 

disclosures – which were clearly contrary to what Defendants had been telling 

investors.  When questioned by Plaintiffs over these significant inconsistencies, 

Defendants could provide no meaningful explanation.  Accordingly, and as a direct 

result of the December 14, 2011 disclosures, Plaintiffs began selling their significant 

holdings in First Solar stock. 

263. As a further result of First Solar’s December 14, 2011 disclosures, First 

Solar stock dropped $9.12 per share to close at $33.45 per share, a one-day decline of 

21% on volume of over 17 million shares.  The stock price continued to decline the 

next day by another $2.00.  These declines removed artificial inflation from First 

Solar’s stock price, causing Plaintiffs’ losses.   
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264. On February 10, 2012, First Solar shares declined in reaction to news 

that First Solar’s Antelope Valley Solar Ranch One project had been delayed.  

According to an Associated Press article titled “First Solar shares plunge on project 

delay,” First Solar had been unable to resolve permitting issues.  First Solar shares fell 

by $5.12, or 10.4%, to close at $43.91.  According to CW9, inspectors at Antelope 

Valley Solar Ranch were concerned about how First Solar’s panels performed in high 

heat.  See ¶¶73-74.  

265. On February 28, 2012, First Solar announced a net loss of $413 million, 

or ($4.74) diluted EPS for 4Q 2011 and revenue of $660 million, as compared to net 

income of $156 million, or $1.80 diluted EPS and revenue of $609 million, for the 

same period the year before.  For the year 2011, First Solar reported a net loss of $39.5 

million, or ($0.46) diluted EPS and revenue of $2.8 billion, as compared to net income 

of $664 million, or $7.68 diluted EPS and revenue of $2.6 billion for the same period 

the year before.   

266. Significantly, on February 28, 2012, First Solar admitted to heat 

degradation problems and admitted the excursion had a much larger impact on the 

Company’s financials than had been previously indicated.  First Solar took a $37.8 

million charge related to heat degradation, and increased the excursion related 

expenses by $125.8 million to $215.7 million.  Though not indicated at the time, these 

increased warranty expenses had a substantial impact on the Company’s 4Q 2011 

financial results and guidance previously reported on December 14, 2011.   

267. The media and analysts noted the staggering charge taken by the 

Company associated with replacing defective panels.  Bloomberg News noted that in 

the fourth quarter, the problem led “to warranty claims of $125.8 million in the fourth 

quarter, or more than half the total spent on the glitch to date.  It also put aside $37.8 

million to cover future claims.”  The Wall Street Journal reported that the Company 

“has spent nearly $254 million replacing customers’ solar panels that didn’t perform as 

promised and changing its warranty.”  Mark Bachman, an analyst at Avian Securities 
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LLC, noted that the “charges [are] about 10 times what they said they were going to be 

when they first reported the issue.”  In his February 29, 2012 report titled “A quarter 

billion dollar warranty problem,” Credit Suisse analyst Satya Kumar emphasized that 

“[t]he $253mm in cumulative warranty and related charges now raises a significant 

question mark on the reliability and field performance of FSLR’s panels – product 

quality in our view is THE MOST SIGNIFICANT metric for a solar companies’ long-

term survivability.”  (Emphasis in original.) 

VIII. INAPPLICABILITY OF THE STATUTORY SAFE HARBOR 

268. The statutory safe harbor provided for forward-looking statements under 

certain circumstances does not apply to any of the allegedly false statements pleaded in 

this Complaint.  The statements alleged to be false and misleading concerned 

statements of existing or historical fact or conditions.  To the extent that any of the 

statements alleged to be false and misleading may be deemed to be forward-looking 

statements, Defendants are nevertheless liable for those statements because they were 

not identified as forward-looking statements.  Even if the statements were identified as 

forward-looking, the statements were material and were not accompanied by 

meaningful cautionary language identifying important factors that could cause actual 

results to differ materially from those in the purportedly forward-looking statements 

and, at the time each of those statements was made, Defendants had actual knowledge 

that the particular forward-looking statement was false or the forward-looking 

statement was authorized and/or approved by an officer of First Solar who knew that 

the statement was false when made.  Further, to the extent that any of the statements 

set forth above were accurate when made, they became inaccurate or misleading 

because of subsequent events, and Defendants failed to update those statements that 

later became inaccurate and/or did not disclose information that undermined the 

validity of those statements. 
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IX. DEFENDANTS’ FRAUDULENT SCHEME ENCOMPASSED CONDUCT 

MORE THAN MERE MISREPRESENTATIONS AND OMISSIONS 
 

269. Defendants did not merely lie to investors and the public.  As a further 

part of the undisclosed scheme, Defendants caused First Solar to sell and install 

technologically flawed and defective solar panels, and to take affirmative steps to 

conceal these defects and technological flaws from customers and the public at large.  

Defendants schemed and took affirmative steps to conceal the true economic viability 

and technological efficiency of the Company’s products so as to perpetuate the false 

belief that First Solar was close to achieving grid parity.   

270. For example, as part of the fraudulent scheme to artificially, and in the 

short term, inflate First Solar’s stock price, Defendants caused First Solar employees to 

repeatedly ship defective solar panel modules to customers even though First Solar had 

previously determined the modules failed to satisfy First Solar’s own requirements. 

See supra ¶¶40-49.  

271. Further, Defendants created and enforced rules (a) imposing quotas that 

limited the number of modules that could be marked as defective by First Solar 

employees (see supra ¶46), (b) relaxing, to commercially unreasonable levels, the 

standards for acceptable modules (see supra ¶46), and (c) labeling modules with a 

higher wattage than the panels would produce after degrading (see supra ¶80). 

272. These defective and technologically flawed modules were an undisclosed 

problem for First Solar. Defendants implemented policies requiring strict 

confidentiality by employees who were familiar with these issues.  Further, Defendants 

caused the Company’s employees dealing with the public to conceal the true nature of 

these problems.  See supra ¶¶35-36, 72, 76, 97.  

273. Similarly, Defendants hid from investors the true economic viability and 

efficiency of First Solar’s technology by secretly taking drastic measures to 

compensate for the low energy production of the Company’s modules.  Defendants 

caused First Solar to overbuild facilities (i.e., add rows of extra solar panels to the solar 
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farms it constructed) because the Company’s projected power output was never as high 

as it was supposed to be.  Further, Defendants caused the Company to utilize 

expensive capacitor banks and customized inverters – again to compensate for defects 

and heat degradation found in the Company’s modules.  See supra ¶¶58, 69, 70, 80-82. 

274. By secretly using additional rows of solar panels, expensive inverters 

and capacitor banks, Defendants misleadingly made it appear the Company’s solar 

panel modules were more economical, efficient and technologically advanced than was 

in fact true, and concealed from the public the true economic viability of the 

Company’s technology.  These actions further concealed the fact that First Solar was 

not anywhere close to actually obtaining grid parity.  See supra ¶¶111-118. 

X. CAUSES OF ACTION 
 

FIRST CAUSE OF ACTION 
Against Defendants for Violations of  

§10(b) of the Securities Exchange Act of 1934 and SEC Rule 10b-5 

275. Plaintiffs incorporate by reference each of the substantive paragraphs of 

this Complaint. 

276. The Individual Defendants and First Solar, individually and in concert, 

directly and indirectly, by the use, means or instrumentalities of interstate commerce 

and/or of the mails, engaged and participated in a continuous course of conduct to 

conceal adverse material information about the business, business practices, 

performance, operations and future prospects of First Solar, as specified herein. 

277. Defendants: (i) employed devices, schemes, and artifices to defraud; (ii) 

made untrue statements of material fact and/or omitted to state material facts necessary 

to make the statements not misleading; and (iii) engaged in acts, practices, and a 

course of business which operated as a fraud and deceit in an effort to maintain an 

artificially high market price for First Solar common stock in violation of §10(b) of the 

Securities Exchange Act of 1934 and Rule 10b-5, promulgated thereunder. 

278. Defendants also: (i) deceived the investing public, including Plaintiffs, as 

alleged herein; (ii) artificially inflated and maintained the market price of First Solar’s 
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common stock; and (iii) caused Plaintiffs to purchase First Solar’s common stock at an 

artificially inflated price. 

279. The Individual Defendants’ primary liability, and controlling person 

liability, arise from the following facts: (i) each was a high-level executive and/or 

director at the Company; (ii) each, by virtue of his responsibilities and activities as a 

senior executive officer and/or director of the Company, was privy to and participated 

in the creation, development and reporting of the Company’s financial performance, 

projections and/or reports; and (iv) each was aware of the Company’s dissemination of 

information to the investing public, which each knew or disregarded with severe 

recklessness was materially false and misleading. 

280. The Individual Defendants, because of their positions with the Company, 

possessed the power and authority to control the contents of First Solar’s publicly 

disseminated information.  The Individual Defendants were provided with copies of 

the Company’s reports, press releases and documents alleged herein to be misleading 

prior to or shortly after their issuance and had the ability and opportunity to prevent 

their issuance or cause them to be corrected.  Because of their positions and access to 

material non-public information available to them, the Individual Defendants knew 

that the adverse facts alleged herein had not been disclosed to, and were being 

concealed from, the public, and that the positive representations which were being 

made were then materially false and misleading. 

281. Defendants had actual knowledge of the misrepresentations and 

omissions of material facts alleged herein, or acted with reckless disregard for the truth 

by failing to ascertain and disclose such facts, even though such facts were available.  

Defendants’ material misrepresentations and/or omissions were done knowingly or 

recklessly and for the purpose and effect of concealing First Solar’s adverse operating 

condition and financial condition – including known defects with panels, panel-

degradation, manipulation of the cost per watt metric, GAAP violations, and the 

inability to reach grid parity – from the investing public.  These false statements and 
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omissions supported the artificially inflated price of First Solar securities.  As alleged 

herein, Defendants had actual knowledge of the misrepresentations and omissions 

alleged, or were reckless in failing to obtain such knowledge by deliberately refraining 

from taking those steps necessary to discover whether those statements were false or 

misleading. 

282. As a result of the fraudulent activities of Defendants described above, the 

market price of First Solar common stock was artificially inflated.  In ignorance of the 

fact that the market price of First Solar common stock was artificially inflated, and 

relying directly or indirectly on the false and misleading statements made by 

Defendants, or upon the integrity of the market in which First Solar common stock 

traded at the time when such statements were made, Plaintiffs acquired First Solar 

common stock at artificially high prices and was damaged thereby, as evidenced by, 

among other factors, the stock price declines identified herein that released the 

artificial inflation from First Solar common stock.  At the time of the alleged 

misrepresentations and omissions, Plaintiffs were unaware of their falsity, and believed 

the false statements to be true.  Had Plaintiffs known the true nature of the operations 

of First Solar and the true facts alleged herein, Plaintiffs would not have purchased or 

otherwise acquired First Solar common stock. 

283. Plaintiffs actually read (and/or listened to) and relied upon Defendants’ 

false and misleading statements as set forth herein. 

284. Plaintiffs are entitled to the presumption of reliance established by the 

fraud-on-the-market doctrine.  At all times relevant to this Complaint, the market for 

First Solar common stock was an efficient market. First Solar common stock was listed 

and actively traded on a highly efficient and automated market; First Solar filed 

periodic public reports with the SEC; First Solar was followed by numerous securities 

analysts employed by leading brokerage firms and investment banks who wrote reports 

about the Company; and, First Solar regularly issued press releases, which were 

carried by national and international news wires, and which were publicly available 
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and entered into the public marketplace.  As a result, the market for First Solar equity 

securities promptly digested current information regarding First Solar from all 

publicly-available sources and reflected such information in the First Solar common 

stock price. 

285. Plaintiffs are also entitled to the presumption of reliance established by 

the Affiliated Ute doctrine as Defendants failed to disclose material known facts to the 

market concerning Defendants’ scheme, including: the magnitude of First Solar’s 

manufacturing defects, inability to achieve grid parity, and heat-degradation issues, as 

detailed herein, and other facts concerning First Solar’s business. 

286. The market prices for First Solar common stock declined materially upon 

the various public disclosures of the true facts that had been misrepresented or 

concealed as alleged herein. 

287. As a direct and proximate result of the alleged wrongful conduct, 

Plaintiffs suffered damages in connection with their purchase of First Solar common 

stock. 

288. By virtue of the foregoing, Defendants violated §10(b) of the Securities 

Exchange Act of 1934 and Rule 10b-5, promulgated thereunder. 
 

SECOND CAUSE OF ACTION 
Against The Individual Defendants for Violations of  

§20(a) of the Securities Exchange Act of 1934 

289. Plaintiffs incorporate by reference each of the substantive paragraphs of 

this Complaint. 

290. The Individual Defendants acted as controlling persons of First Solar 

within the meaning of §20(a) of the Securities Exchange Act of 1934.  By virtue of 

their positions with the Company, and ownership of First Solar stock, the Individual 

Defendants had the power and authority to cause First Solar to engage in the wrongful 

conduct complained of herein.  First Solar controlled the Individual Defendants and all 

of its employees.  By reason of such conduct, defendants are liable pursuant to §20(a) 

of the Securities Exchange Act of 1934. 
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THIRD CAUSE OF ACTION 

Against Defendants for Common Law Fraud 
 

291. Plaintiffs repeat and reallege each and every allegation contained in the 

foregoing paragraphs of this Complaint as if fully set forth herein.  This claim is 

asserted against all Defendants based on common law principles of fraud and 

conspiracy.  

292. As alleged herein, each of the Defendants made material 

misrepresentations and omitted to disclose material facts about First Solar, its business 

practices, and its financial condition. 

293. In addition, the Defendants conspired with each other for the purpose of 

misleading Plaintiffs and the investing public regarding First Solar’s financial 

condition and prospects, and each committed overt acts, including the making of false 

and misleading statements, in furtherance of such conspiracy. 

294. The aforesaid misrepresentations and omissions by the Defendants were 

made intentionally, or at a minimum recklessly, to induce reliance thereon by Plaintiffs 

and the investing public when making investment decisions. 

295. The aforesaid misrepresentations and omissions by the Defendants 

constitute fraud and deceit under common law. 

296. Plaintiffs reasonably relied upon the Defendants’ misrepresentations 

when deciding to purchase First Solar’s common stock, and did not know of any of the 

misrepresentations and omissions, as alleged with further detail herein. 

297. As a direct and proximate result of Defendants’ fraud and deceit, 

Plaintiffs suffered damages in connection with its purchase of First Solar common 

stock. 

298. Defendants’ fraud and deceit was intentional and/or involved conscious 

acts that willfully and wantonly disregarded the rights of others, including not only 

Plaintiffs, but the investing public.  As a result, Defendants should be required to pay 

punitive damages to Plaintiffs. 
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FOURTH CAUSE OF ACTION 

Against All Defendants for Violation of A.R.S. §§44-1991(A)(2)-(3) & 44-2003(A) 
 

299. Plaintiffs incorporate by reference each of the substantive paragraphs of 

this Complaint. 

300. This claim is brought against all Defendants for civil liability under 

A.R.S. §44-2003(A) for their violations of A.R.S. §§44-1991(A)(2) and (A)(3). 

301. Defendants, individually and in concert, directly and indirectly, engaged 

and participated in a continuous course of conduct to conceal adverse material 

information about the business, business practices, performance, operations and future 

prospects of First Solar, as specified herein.  Defendants knew or recklessly ignored 

that disclosure of First Solar’s true business condition would reduce the value of First 

Solar’s stock. 

302. The course of business through which Defendants fraudulently operated  

First Solar and disclosed information about First Solar without disclosing the 

misstatements alleged herein violated A.R.S. §§44-1991(A)(2) and (A)(3). 

303.  First Solar and the Individual Defendants culpably made, participated in, 

or induced the sales to Plaintiffs of First Solar’s stock while violating  A.R.S. §§44-

1991(A)(2) and (A)(3).  Under A.R.S. §44-2003(A), First Solar and the Individual 

Defendants are jointly and severally liable for their violations of §§44-1991(A)(2) and 

(A)(3). 

304. Because of the securities violations described in this claim, Plaintiffs are 

entitled to, and by this Complaint demand, actual damages, rescissionary damages, or 

rescission under A.R.S. §44-2001(A). 

305. Plaintiffs tender to Defendants all stock, substituted stock, or 

consideration received (or substituted) in connection with the securities that Plaintiffs 

purchased.  Further, Plaintiffs offer to do any other acts necessary for rescission or 

rescissionary damages under A.R.S. §44-2001(A).  In return, Plaintiffs demand 

rescission or rescissionary damages with interest and attorney fees as provided in 
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A.R.S. §44-2001(A). 
 

FIFTH CAUSE OF ACTION 
Against The Individual Defendants for Violation of A.R.S. §§44-1999(B)  

 

306. Plaintiffs incorporate by reference each of the substantive paragraphs of 

this Complaint. 

307. Individually or as a group, or both, the Individual Defendants were 

statutory control persons with the power to control First Solar. 

308. With respect to First Solar’s violations of A.R.S. §§44-1991(A)(2) and 

(A)(3), the Individual Defendants are jointly and severally liable to Plaintiffs as 

controlling persons of First Solar under A.R.S. §44-1999. 

309. Because of the securities violations described in this claim, Plaintiffs are 

entitled to, and by this Complaint demand, actual damages, rescissionary damages, or 

rescission under A.R.S. §44-2001(A). 
 

SIXTH CAUSE OF ACTION 
Against All Defendants for Negligent Misrepresentation Under New York 

Common Law 

310. Plaintiffs incorporate by reference each of the substantive paragraphs of 

this Complaint except allegations that the Defendants made the untrue statements of 

material facts and omissions intentionally or recklessly.  For the purposes of this claim, 

Plaintiffs assert only negligence claims and expressly disclaim any claim of fraud or 

intentional misconduct. 

311. First Solar had a legal duty to provide shareholders, including Plaintiffs, 

with correct information concerning the Company’s business operations. 

312. The Individual Defendants, as officers and directors of First Solar, had a 

legal duty to report accurate information concerning the Company’s business 

operations so that information could be reported to shareholders and/or had a personal 

duty to provide shareholders, including Plaintiffs, with correct information concerning 

the Company’s business operations. 

313. Plaintiffs were wholly without knowledge of Defendants’ fraudulent 
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scheme, and could not reasonably have been expected to know of such practices, and 

sought assurances from Defendants with regards to First Solar’s ability to achieve grid 

parity, earnings sustainability in light of global panel pricing, defects and other matters 

asserted herein.  Defendants had exclusive knowledge of the facts concerning the 

Company’s progress to grid parity, pricing for solar farms, and the number and impact 

of problems related to solar panel and manufacturing defects, including degradation.  

Defendants repeatedly, both publicly and in person, reassured Plaintiffs there were no 

material problems and that the Company was executing on its Grid Parity Roadmap.  

These conversations constituted a special relationship between the parties.   

314. Defendants made and/or caused to be made false and misleading 

statements to shareholders, including Plaintiffs, concerning, among other things, First 

Solar’s business practices, as alleged herein. 

315. Defendants acted negligently in making their statements to shareholders, 

including Plaintiffs, which were false and misleading. 

316. Defendants’ false and misleading statements to shareholders, including 

Plaintiffs, concerning First Solar’s business, were made for a serious purpose, and 

Defendants knew that shareholders, including Plaintiffs, desired this information for a 

serious purpose, i.e., to make multi-million dollar investment decisions. 

317. Plaintiffs intended to rely and act upon Defendants’ false and misleading 

statements, and did in fact reasonably rely upon Defendants’ false and misleading 

statements to Plaintiffs’ detriment. 

318. The market prices for First Solar common stock declined materially upon 

the various public disclosures of the true facts that had been misrepresented or 

concealed as alleged herein. 

319. The market prices for First Solar common stock declined materially 

when the foreseeable risks concealed by Defendants’ misleading statements 

materialized.   

320. As a direct and proximate result of the alleged wrongful conduct, 
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Plaintiffs suffered damages in connection with their purchase of First Solar common 

stock. 

XI. PRAYER FOR RELIEF 

WHEREFORE, Plaintiffs pray for judgment as follows: 

A. Requiring Defendants to provide rescission or to pay rescissionary 

damages or actual damages sustained by Plaintiffs by reason of the acts and 

transactions alleged herein. 

B. Requiring Defendants to pay punitive damages for their violations of 

common law fraud and by reason of the acts and transactions alleged herein. 

C. Awarding Plaintiffs prejudgment interest and post-judgment interest as 

allowed pursuant to statutory and common law, as well as their reasonable attorneys’ 

fees, expert fees and other costs. 

D. Awarding such other and further relief as the Court may deem just and 

proper. 

XII. JURY TRIAL DEMAND 

Plaintiffs demand a trial by jury. 

 

   Dated:  June 23, 2015.    

      

     TIFFANY & BOSCO, P.A. 

 

 

     By:  /s/ Richard G. Himelrick   

      Richard G. Himelrick  

      J. James Christian 

      Seventh Floor Camelback Esplanade II 

      2525 East Camelback Road 

      Phoenix, AZ 85016 

Telephone: (602) 255-6000 

rgh@tblaw.com; jjc@tblaw.com 
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     DIETRICH SIBEN THORPE LLP 
Matthew P. Siben  

500 Australian Ave. South, Suite 637 

West Palm Beach, Florida 33401 

Telephone: (561) 820-4882 

matthew@dstlegal.com 

 

         - and - 

 

David A. Thorpe 

9595 Wilshire Blvd., Suite 900 

Beverly Hills, California 90212 

Telephone: (310) 300-8450 

david@dstlegal.com 

 

Counsel for Plaintiffs 
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CERTIFICATE OF SERVICE 

I hereby certify that on June 23, 2015, I electronically filed the foregoing with 

the Clerk of the Court using the CM/ECF system which will send notification of such 

filing to the e-mail addresses denoted on the Electronic Mail notice list, and I hereby 

certify that I have mailed the foregoing document or paper via the United States Postal 

Service to the non-CM/ECF participants indicated on the Manual Notice list. 

I certify under penalty of perjury under the laws of the United States of America 

that the foregoing is true and correct.   

 
  s/ Shelley Boettge    
Shelley Boettge 
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4a 2009 Analyst/Investor Meeting Agenda
First Solar.
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Forward-Looking Statement
First Solar.

During the course of this presentation the company will make projections and other

comments that are forward-looking statements within the meaning of the federal

securities laws. The forward-looking statements in this presentation are based on

current information and expectations, are subject to uncertainties and changes in

circumstances, and do not constitute guarantees of future performance. Those

statements involve a number of factors that could cause actual results to differ

materially from those statements, including the risks as described in the company's
most recent annual report on Form 10-K and other filings with the Securities and

Exchange Commission. First Solar assumes no obligation to update any forward-

looking information contained in this presentation or with respect to the

announcements described herein.
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110
First Solar

OTsWi

Mike Ahearn
Chief Executive Officer, Chairman
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-41almeml

First Solar.

Our Mission
To create enduring value by enabling a world powered

by clean, affordable solar electricity.



First Solar.
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41—E-1 To Achieve Our Mission. We Are Pursuine

i
Leading Business

Shares in the Model that SustainableSustainable .i. EnduringMost + Drives Superior + CompetitiveSolar Markets -I- Business Value
Attractive Returns on Advantages
Markets Capital

High Revenue Growth Superior Financial Returns

Is

Over an Extended Over an Extended Time
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Migration to Sustainable Markets is Being
11.1114"411 Driven by Externalities First Solar.

Global Consensus on Climate Change

Desire to Diversify Energy Resources

National Security Concerns
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-4amliml Migration to Sustainable Markets is Occurring in Phases
First Solar.

(5-10X Long-term economic
(2-5X Conventional)Conventional) viability

Market creation Market scale Low carbon infrastructure

Lower on per unit
basis

Technology and Groundwork for
industrial External benefitssustainable markets
development

ihk I'M Grid Integration Minimal Transformative Evolutionary
Characterized by markets

III6: Market Evolution
Assumptions

Some markets Mostly markets that
migrate to transition intend to become

needs, higGHGmarkets sustainable

with unmet energy
h

emissions and irradiance
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Public Policies Driving the Transition Markets
First Solar.

Additional x European Union 20% RES by 2020
Federal H Subsidies
Benefit California 20% RES, going to 33%S S S S 1

Australia National RES

U.S. National RES?

China 20GW Solar by 2020

PPA Range India 20GW Solar by 2020

ENENT GCC Renewable Goals
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The Migration from Existing Subsidy Markets to Transition 1111
Markets is Discontinuous First Solar.

Transition
Markets

Existing Subsidy Constraints
Markets ^%/1

Sustainable
Markets

Large Scale Solar Requires Modification of Existing:
Physical Infrastructures

Institutional Frameworks

Business Models
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..alimi The Migration from Existing Subsidy Markets to Transition 110
......44

Markets is Discontinuous

Sustainable
Markets

First Solar.

Transition Constraints

Markets/
Existing Subsidy

Markets
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In Order to Convince Key Stakeholders to Bridge
11.11.4"411 These Disruptions First Solar.

Sustainable
Markets

1
Marke

Existing
Subsidy /%0- The Solar Industry Must Demonstrate
Markets Mid-term ability to achieve viable economics in a

sustainable market ($0.10-0.15kWh)
Ability to scale to volumes relevant to the global
climate problem
A sustainable environmental product life cycle profile
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Public Policies —Sustainable Economics
First Solar.

I
Declining PV system costs

Declining development
costs and timelines

Lower PV financing costs

Conventional Carbon mitigation costs
Electricity

$0.06
$0.08kWh

Scarcity and volatility of
alternatives
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Core Aspects of Our Strategy
First Solar.

i.Leading Business
Shares in the Model that SustainableSustainak)le .i-I-. Most + Drives Superior + Competitive. BEnduringlVSolar Markets

Attractive Returns on Advantages usiness aue

ivi

Reduce solar electraicrkiteytCapitalcosts to sustainable levels throu:h technolo:
development, nal excellence and sca

s

Use price, adaptive business models and ma

transition market

Own and develos
solar electrici

lVlaintain fina.
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110
First Solar

Mike Ahearn
Chief Executive Officer, Chairman
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110
First Solar

John E. Carrington
EVP, Global Marketing and Business Development
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Contents
First Solar.

for Growth

Market Strategy and

Environment



First Solar.
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41—E-1 Creating Enduring Value

i
Leading Business

Shares in the Model that SustainableSustainable .i. Enduring
Most + Drives Superior + CompetitiveSolar Markets -I- Business Value

Attractive Returns on Advantages
Markets Capital

High Revenue Growth Superior Returns Over an

I1Ilhis
Over an Extended Extended Time



Existing
Markets

First Solar.

Transitionl
Markets

Policy incentives (i.e. RPS, carbon

legislation, government funding)
Continued cost reduction

Drive scale to lower cost Optimized value chain
Price to enable throughput Local investment resources

and capture market share Manufacturing
FiT digression R&D

High subsidy dependent Grid infrastructure development
Finite market Capacity shortfalls

Sustainable
Markets

Price parity with marginal unit

of generation
Increased energy consumption
Grid integration and stability

Intermittency solution

Environmental sustainability
Water conservation

GHG emission reduction

Carbon footprint

Case 2:15-cv-01156-ROS Document 1-2 Filed 06/23/15 Page 21 of 122

-4--E2 Success Components of Market Migration



First Solar.
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41—E-1 First Solar's Platform for Growth

i Leadership Strong
Across the Financial

Value Chain Position

1 a
Sustainable Strong

41Allli
dvantage

I

EnvironmentalCost Platform
for Growth

Sustainability

1 Performance
Bankable ReSiattraiotnegshicips
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110
First Solar

Market Environment

is 10

ifil4--
IrmoIm.1,1;1••71
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Growth Opportunities
First Solar.

Potential PV Capacity by Region (GW)
Assuming Regulatory Targets and Macro Factor Growth

California
China

India
Transition

Rest of U.S.

GCC
Markets

41111 Auhstralia i 4 105

Sustainable
Markets 65

IlL Markets
Existing Transition

Markets Markets

1Assumes potential solar capacity equal to 6% of total electricity consumption in identified solar markets.
Source: Market analyst estimates; First Solar analysis. Assumes base case scenario.

Sustainable

2020 2050



Projected
Solar

Capacity
(2020)

45

IProposed

India Australia GCC
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--41—E-1 Existing Transition Market Policy Drivers
GW so

First Solar.

Noir -4440*
Policy Drivers EU U.S. China

Feed-in Tariff i CD CD
Renewable Goal 1 1 1 1 1 1
Solar Goal 1 CD CD141111917L1111 Carbon Reduction

Govt. Subsidy
CD

1 1
CD

1
Varies by region
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41—E-1 U.S. Landscape
First Solar.

0#1:,
Tr. 111611111111114.0111111VP

Transition Markets
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Crossing Over to Sustainable Markets
First Solar.

g 1:carbon emissions
:47,N $0.30 cost adder

Price parity with
..e. conventional generation Conventional,a $0.25 drives inflection in price base cost'13 elastic demand
6' $0.20 Conventional,
116 fuel sensitized cost

fa $0.15 PV cost roadmap
-0 -0

13.
$0.10 4".""""ummm..10. Global PV demand

Ilk11 $0,00

Gas Peaking Coal Gas Combined Cycle Nuclear

Note: Conventional generation LCOE, Lazard 2008. Carbon emissions cost assumes $30/ton CO2.

High end of coal costs incorporates 90% carbon capture emissions adder does not apply.
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--41—E-1 LCOE Transition to Sustainable Markets III
First Solar.

1 25

Medium Resource
251

.c 2225: 1

_e

Medium-High Resource
20

ft".......„,

-1g 20
I1 il 20

4.7. I
V;vi 5 I I I6 5D

0 I I I I
1. 1.. 0 1 1

1
1 1 1

$3.00 $2.50 $2.00 $1.50 $3• ix $2.5e $2.ix Sim
29 25

High Resource Optimal Resource
20 20

25

nable.. .....IL J.:,

11116:41

20 s

D 5

0

ustai

I
j

I

I
j

1, 1.

i 25

Sustain.
4.7. 20

vi
D 5

0

i
I

I

I

$3.00 $2.50 $2.00 $2.50 $3.00 $2.50 $2.00 $2.50
Note: Assumes 7.5% unlevered IRR, 10% ITC, 2.5% electricity power price escalator, FSLR panels, utility scale plant, install labor and site specific cost

estimates. Includes owner development costs, financing costs and O&M.
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110
First Solar

Strong Platform for Growth
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First Solar.
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41—E-1 First Solar's Platform for Growth

i Leadership Strong
Across the Financial

Value Chain Position

I

for Growth
Sustainability

Platform Environmental

Irir

Sustainable Strong

Advantage
llliCost

Bankable Strategic
Performance Relationships



First Solar.
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41—E-1 Leadership Across the Value Chain

i VALUE CHAIN

Module Development EPC L' O&M i' Financing

INDUSTRYCONSTRAINTS

Turnkey Solution Long Development High Balance of Module Lifecycle &
High Cost of CapitalPricing too High Lead Times System Costs Performance

OptiSolar (2009) Balance Sheet

Strategic

Turner (2007)
EPC Velocity

BoS Cost

Low Module Cost

1 Partnerships Partners
1114111

..9• Scale. Optimization

Data Monitoring
O&M Program Leading Strategic

Proven Track
Record

Reduction Roadmap

•Positioned for Near
Term ExecutionAggressive Cost

FIRST SOLAR INJECTIONS

30
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Sustainable Cost Advantage through Technology
First Solar.

tr‘- -a- ppprmy-71Efficient conversion of light at high temperatures
Efficient conversion of low and diffuse light iiii.$111111L.fr

iii.Jill
Inilly 'AP(

a

'1•A 1 i III/111.1•JA'/-1,1.^^1=11111/&1111 .1A •._.1.M.U^^•- 1:1 41:

11



Case 2:15-cv-01156-ROS Document 1-2 Filed 06/23/15 Page 33 of 122

--41—E-1 First Solar Technology Delivers More Value
First Solar.

$4.00/Watt

$3.00/Watt

$2.00/Watt

Rooftop: c-Si

Rooftop: First Solar

Ground mount: c-Si

111111
Ground mount: First Solar

Tracker: c-Si

Tracker: First Solar

Specific Annual Yield (kWh/kWp/year)
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--41—E-1 First Solar Technology Delivers More Value
First Solar.

Specific Annual Yield: Crystalline Si

I.
I II.
I —$4.00/Watt

ihki I
Tracker: c-Si

Tracker: First Solar

2: I $3.00/Watt

2'.-....„, 1; —$2.00/Watt
I Rooftop: c-Si

It Rooftop: First Solar

Ground mount: c-Si

v
-1

"'"'""""*.3/43/4'...-..,4„,,, -".."""aTh..........................sI

I"'""........"------.:-•-•„„___I

I Ground mount: First Solar

1600 1800 2000

Specific Annual Yield (kWh/kWp/year)

Source: Independent energy yield analysis provided by BEW Engineering.
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-41—E-1 First Solar Technology Delivers More Value

Specific Annual Yield: Crystalline Si vs First Solar
First Solar.

1 1..
I I I I

't

$4.00/Watt

I

n............1..., 1 1

I I I I
s

I I
s

2.00/Watt

$3.00/Watt

Rooftop: c-Si

Rooftop: First SolarLii --r Ground mount: First Solar

Tracker: c-SiI
I

1 1
I

1
I

1 Tracker: First Solar

Ground mount: c-Si

200 1400 1600 1800 2000

Specific Annual Yield (kWh/kWp/year)

Source: Independent energy yield analysis provided by BEW Engineering.
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--41—E-1 First Solar Technology Delivers More Value
First Solar.

Specific Annual Yield: Crystalline Si vs First Solar

$4.00/Watt

Rooftop:

3.00/Watt

$2.00/Watt

Rooftop: c-Si$0.40

Rooftop: First Solar

Ground mount: c-Si

Ground mount: First Solar

Tracker: c-Si

Tracker: First Solar
1600 1800 2000

Specific Annual Yield (kWh/kWp/year)

Source: Independent energy yield analysis provided by BEW Engineering.
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--41—E-1 First Solar Technology Delivers More Value
First Solar.

Specific Annual Yield: Crystalline Si vs First Solar

I

$4.00/Watt

$3.00/Watt

$2.00/Watt

Rooftop: c-Si

Rooftop: First Solar

Ground mount:
Ground mount: c-Si

$0.25 0. 35/W Ground mount: First Solar
I

Tracker: c-Si

Tracker: First Solar
1600 1800 2000

Specific Annual Yield (kWh/kWp/year)

Source: Independent energy yield analysis provided by BEW Engineering.
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-41—E-1 First Solar Technology Delivers More Value

Specific Annual Yield: Crystalline Si vs First Solar
First Solar.

$4.00/Watt
I I

3.00/Watt

2 I I 2.00/Watt

I I Rooftop: c-Si

‘Lii6 Rooftop: First Solar

Tracker: Ground mount: c-Si1 I TkeGrounrsdmou.nt: First Solar

1 1
I

1
I

1 Tracker: First Solar
200 1400 1600 1800 2000

Specific Annual Yield (kWh/kWp/year)

Source: Independent energy yield analysis provided by BEW Engineering.
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--41—E-1 First Solar Technology Delivers More Value
First Solar.

Specific Annual Yield: Crystalline Si vs First Solar

I I First Solar's superior energy
I I
1 I yield translates to meaningful
1 I pricing capability advantage
1 1 —$4.00/Watt

til IA,

7.-

1.61
0
V
^I

$0.40 0. .50/W I
Rooftop:

I

Ground mount:

$0.25 0. 35/W

I
1
1

I

i
I
i_>1

I
i
1

1

I
I
1
1
I

1
I

I
I
i

across a variety of applications

1

Tracker:
$0.25 0. 35/W

I

1

I 1.
I

I

I
I

Ground mount: c-Si

Ground mount: First Solar

Tracker: c-Si

Tracker: First Solar

—$2.00/Watt

$3.00/Watt

Rooftop: c-Si

Rooftop: First Solar

1600 1800 2000

Specific Annual Yield (kWh/kWp/year)

Source: Independent energy yield analysis provided by BEW Engineering.



First Solar.
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41—E-1 Bankable Performance

i Power output

manufacturing-
technology/

Superior
Performance
Advantage

ability Sustainable
competitive cost

tywarran* 41- advantage

oh AirExpected project Superiorlife in excess of
Proven I balance sheet25 years

Bankability

-I
1111

Proven record
of increasing Debt raised in

module EMEA: $2.6 bn
efficiencies
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110
First Solar

Market Strategy and Execution
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European Business Model
First Solar.

colexn IN:I Strom

lopers Irators 'Industrial
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Power Plant
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U.S. Business Model
First Solar.

r .40 am

42

i System Integrators

Channel Partners:

Project Developers 11 Commercial &

Investors

Industrial

Residential

1 Module 4

161141 11^11

Development
IOUs & POUs

Utility Affiliates
EPC Services

Developer
Partners

CCapabilities IPPs



Regulated/Public Utilities IPP Utility Affiliates
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41—E-1 U.S. Utility Business Model
First Solar;

IPP Othe

Utility Retained Generation PPA Partner PPA Direct
2 MW SCE 10 MW Sempra

..117 r. 3201.111

I II I

21 MW Blythe
ri,1

EDI SG

Develo
EPC Services

pment Capabilities

First Solar

Regulated/Public Utilities
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Capitalizing on Development Opportunities
Value Proposition

First Solar.

Partnerships

EPC Services
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Project Development Module Throughput
First Solar.

Annual Thrnuahnut (MWrirl

Note: Includes Blythe 21 MW AC project and Tri-State 30 MW AC project.
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Fast Development Cycle
First Solar.

Plant expansions within 12 months

Fully integrated, continuous process

Module manufactured in 2.5 hours

Strategic land development rights on 136K acres

Land position 3rd most BLM applications
Low impact design simplifies permitting

Continuous improvement of velocity
Improved velocity lowers BOS costs

<6 months for El Dorado
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41—E-1 Strategic Imperatives
First Solar.

Pricing strategy to enable throughput in Existing Markets

Strong growth platform to drive and capture leading share in Transition and Sustainable Markets

Leadership across the value chain versatile and dynamic

Strategic relationships established in existing markets and positioning in transition markets

Largest North American utility scale development pipeline

111/116o,
''1/4

:4:46401114',A: EW"

--117^4110,,,"17WC.Sii. 1111111L-
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First Solar Locations
First Solar.

orld Headquarters Tempe, Arizona, USA Europe Amsterdam, Netherlands
Business Development

anufacturing Perrysburg, Ohio, USA
Frankfurt (Oder), Germany Berlin, Germany
Kulim, Malaysia EU Government & Public Affairs

Bridgewater, New Jersey Brussels, Belgium
System Solutions EU Government & Public Affairs

New York, New York Mainz, Germany
Corporate Development Sales & Customer Support

Hayward, California Madrid, Spain
Project Development Sales & Customer Support

Ontario, Canada Paris, France

Project Development Sales & Customer Support

MON „so!"
7'4;2 ...r_4(7L^r-in.AL 1ail,
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First Solar.

TF1 ii 11 MEMrori nn rmarey4 'Firmwcvmraira

Bruce Sohn
President
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Key Messages
First Solar.

Sustainability Differentiates our Industry

Module Cost Per Watt Driven by Ongoing Improvements in Technology
and Manufacturing Capability

BOS Cost Per Watt Driven by Ongoing Design and Construction

Improvements

r



Case 2:15-cv-01156-ROS Document 1-2 Filed 06/23/15 Page 52 of 122

Sustainability is Industry Mandate
First Solar.

Solar is a Key Component in Addressing Global Climate Change

Objective to Lower Worldwide Carbon Levels

Must Evaluate Total Impact to the Environment

Supply, Manufacturing, Deployment, Operations, Recycling
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Environmental Responsibility
First Solar,,

First Solar's Environmental Plan

r 2. Procure, ‘INIIII1. Convert .44' 3. Reduce
produce, use and

mining byproducts ermssions byrecycle solar modules in no

to clean, renewable t substituting solar
a perpetual,

energy i,

tith,environmentally safe P7 energy for fossH

It life cycle..
fuels



Raw Material
Acquisition

M/Q:
E:

M/Q

Jr
Material

Processing

M/Q

Jr

Manufacturing

Recycling
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--411—E-1

mmio
Life Cycle Assessment for PV

iFirstSolar,

M/Q M/Q M/Q

Use commtioning

lOr M/Q IOT

Material and Energy Inputs
Effluents (air, water, solid), or outputs

Treatment
& Disposal
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Carbon Footprint is a Fraction of Conventional SourcestIL
First Solar.

Coal Oil Gas CC Biomass PV multi-Si
CHP (13.2%)*

Sources: *de Wild-Scholten, M., presented at Crystal Clear Final Event in Munich on May 26, 2009. **de Wild-Scholten, M., 'Solar as an

environmental product: Thin-film modules production processes and their environmental assessment, presented at the Thin Film Industry Forum,
Berlin, April, 2009. Both PV technologies use insolation of 1700 kWh/m2. All other data from ExternE project, 2003; Kim and Dale, 2005; Fthenakis
and Kim, 2006: Fthenakis and Alsema, 2006; Fthenakis and Kim, in press.
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Energy Payback Time is <1 Year
First Solar.

EPBT: The amount of time 1•0 EPBT (Years)
a system must operate to

produce the amount of

electricity that was required 0.6
to fabricate the system

Objective: Minimize EPBT

Supports Rapid Scalability
<1 Year Ensures Industry
Growth Does Not Create
Near Term Energy Deficit

Source: de Wild-Scholten & Schottler, 2009.
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A Cradle-to-Cradle Technology
First Solar.

I I

Cd Te

14

-velopers
System

NitminFS Series
2 Module

FS Customer Site
Recycling

"144, 7-•
MEM (rip)

5

11 1411111111111 FS Collection 4MI 25+ years
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First Solar.

"For example the emissions of Cd from "Large scale use of CdTe Photovoltaic
the life cycle of CdTe PV are 90-300 modules does not present any risks to
times lower than those from coal power health or the environment, and recycling
plants with optimally functioning of the modules at the end of their useful

particulate control devices. In fact, life- life would resolve any remaining
cycle Cd emissions are even lower in environmental concerns."
CdTe PV than in crystalline Si PV,
because the former use less energy in Summary Report Organized by
their life cycle than the later." European Commission

Fthenakis et al
Afifr--4.4m- SP" iria46,40-„

Summary Report, Peer Review of Major Published Studies on the Environmental Profile of Cadmium Telluride (CdTe) Photovoltaic Systems,
Organized by European Commission, DG Joint Research Centre (JRC), Moderated by German Ministry of the Environment (BMU),
November, 2005
Fthenakis V.M., Kim H.C. and Alsema E., Emissions from Photovoltaic Life Cycles, Environmental Science and Technology, March, 2008.



First Solar.
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41—E-1 Leadership Across the Value Chain

i VALUE CHAIN

Module Development EPC L' O&M i' Financing

INDUSTRY CONSTRAINTS

Turnkey Solution Long Development High Balance of Module Lifecycle &
High Cost of CapitalPricing too High Lead Times System Costs Performance

OptiSolar (2009) Balance Sheet

Strategic

Turner (2007)
EPC Velocity

BoS Cost

Low Module Cost

1 Partnerships Partners
1114111

..9• Scale. Optimization

Data Monitoring
O&M Program Leading Strategic

Proven Track
Record

Reduction Roadmap

•Positioned for Near
Term ExecutionAggressive Cost

FIRST SOLAR INJECTIONS

58
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Capital Expense Cost per Watt Scales
First Solar.

$160M/4 line plant

Cap Ex Per Watt
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Previous Module Roadmap
First Solan

100%

50-55%

Module MFG Cost Reduction Roadmap

Q1 07 Efficiency Low Cost Spending Throughput Plant Scale 2010-2012
Cost/Watt Location Cost/Watt

Target
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New Module MFG Cost Reduction Roadmap
First Solar,

0.52 (161 1 1 4-6%
3-4%

1

2%
56-68%

CostLow
I
Plant Scale

IIP
id

I
201.4

Cost/watt
Target

spending

1 Al
1 !di09

I
Efficiency hroughput

C Qtiov07att Cost/Watt Location
'TI

i
$1.29/w

$0.93/W
100% 18-25%

4-6%
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First Solar
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Continuously Imoroyine Factory Runrate

i,I >80

CU

ea

1: 25

cu

c 49
IZI 45

35

Q106 Q107 Q108 Q109 FY14
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First Solar.

No.Friroarl,0 _NiumrawnwelIntiavioriF

Bruce Sohn
President

9

OP"
mon—

•117147M.. r
11^11

NM% it
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The Old BOS Roadmap
First Solar

Balance of System Cost Reduction Roadmap

6-8% —$1.00/W Tar

69-59%

2007 BOS Inverter Mech. Elect. Project OH 2012 BOS
Install Install Costs Target
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maim
New Roadmap to Grid Parity

First Solar,

Balance of System* Cost Reduction Roadmap

1% 12%

65-70%

1-11
Q1'09 BOS Engr.,

Proj. Mgmt.
Mounting
Hardware

Inverter—I-- Other-1— Installation
Transformer Electrical

2014 BOS

Excludes Site Specific costs, BOS profits, sales tax, finance costs, SG&A costs and project development costs and assumes optimal labor. costs



IDC:
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--41—mmi Site Specific Costs Are Unique to Each Project
First Solar.

Interest during construction

U.
Peci

Module
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BOS Key Metrics
First Solar.

World Class Safety

Sustainability EPBT Contribution
Fewer Materials

Comprehensive Material Management

Cost Per Watt Installed
Modular Design and Engineering
Materials Sourcing Strategy
Ease of Installation

Time To Energy
Installation Velocity

Il Design for Constructability
Theory of Constraint Applied to Field Management
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Long Development Timeline 11111

"mum
First Solan

Year 1 Year 2 Year 3 Year 4 Year 5

01 Q2 03 04 01 02 03 04 01 02 03 Q4 01 02 03 04 01 02 03 04

Power Purchase Agreement

Establish Site Control Purchase

Permitting

Interconnection Studies

Interconnection Construction & Upgrades

Project Financir

Plant Construction
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maim
DC Array Combines to AC Power

First Solar.

-A""111.111521”10.111.111111111111111r
rt /ft...-. L." i

tew_:-...:-:47/* liallik %V\-__1%""- ''''"‘I- 2 17_T.j, -------7-

gw-:---Z -i,..:1::•_...;_.:.::::::;;;z:. :::z:d/7/C17/81111111111"E/M1\\\\114..;::::::::ii,: :.::::::::.:47 /WC/ 111111111111111111111111111111111N1111111M47.2 A. 811/111/111/111111111111111111111111EMenniiiiitililliplililiiiiiiiiiimm

11116L16741
%AAA ‘‘Oiktitin

vower Conversion Stations
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41—E-1 Array Structure
First SoIan

Module Support Rail

30 Deg Tilt Bracket

Component Descriptions MOUNTING STRUCTURE
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4mm—I Array Structure
First SoIan

Component Descriptions PV MODULES & CLIPS

FS Series 2 Module
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Meteorological Station 110
Solar:

Two stations INWIFF 411111111b
111=Pr

First

Real time monitoring of
environmental
conditions

SCADA records and

processes

Module cell temperature --....a

sensors throughout the I

array
314 H

r

..._n_.--^-•-.--..------^^^^, -......^4=ra....1.^-ifismamiiir.;11^4••=1,211MINIFAMMIrAm...1211.11111VAIMPAIllralfferliIllk 111^41111^411Praramrammiiiiimum i
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41—E-1 System Monitoring 110
First Solan

Provides full remote control and
monitoring capabilities of the plant
Utilizes industrial PLCs and GUI to

3 78 4

monitor system performance parameters
11111

All major electrical parameters are

monitored as well as component
temperatures and meteorological
conditions

-46b17, Includes sophisticated multi-level fault
reporting and notification

Historical graphing and performance
analysis
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Sempra El Dorado Site September 2008
First Solan
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Sempra El Dorado Site Mid-October 2008
First Solan
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Sempra El Dorado Site Early November 2008
First Sola n
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Sempra El Dorado Site Late November 2008
First Solan
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First Solar.

...mmisk.- Am, --1,0,, Wilk
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Soumern California Eaison

10 MWac Boulder, NV Sempras
Generation

December 2008
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First Solar.

Southern California Edison

MWac EP Fontana,
September 2008



First Solar.
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U.S. Utility Market Progress

irket En.
jiM .1.1111111.

Acquired EPC 48 MW El Dorado

capability 10 MW El Dorado 30 MW Tri-State Large Scale IPP/Utility
21 MW Blythe, OptiSolar: Partnerships
5 MW CA Rooftops 550 MW Topaz Development of 1.3
EME Strategic 210 MW Ontario GW OptiSolar pipeline
Alliance New Growth

Opportunities

0, 11
Serum

EDISON PG1E
TRI-STATE

1 EDISON' ...Trr'''':::'.'::',7-t-.
NM:, I,Fla

Clinsratlo•
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--41—E-1 LCOE Transition to Sustainable Markets III
First Solar.

1 25

Medium Resource
251

.c 2225: 1

_e

Medium-High Resource
20

ft".......„,

-1g 20
I1 il 20

4.7. I
V;vi 5 I I I6 5D

0 I I I I
1. 1.. 0 1 1

1
1 1 1

$3.00 $2.50 $2.00 $1.50 $3• ix $2.5e $2.ix Sim
29 25

High Resource Optimal Resource
20 20

25

nable.. .....IL J.:,

11116:41

20 s

D 5

0

ustai

I
j

I

I
j

1, 1.

i 25

Sustain.
4.7. 20

vi
D 5

0

i
I

I

I

$3.00 $2.50 $2.00 $2.50 $3.00 $2.50 $2.00 $2.50
Note: Assumes 7.5% unlevered IRR, 10% ITC, 2.5% electricity power price escalator, FSLR panels, utility scale plant, install labor and site specific cost

estimates. Includes owner development costs, financing costs and O&M.
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First Solar.

'JO 01101r011 'ovum= aI I rel FIGTOVIMPIGTOIMUrei 4ir1 IIIIIIIF011

David Eaglesham
VP of Technology
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41—E-1 Technology Projections
First Solar.

Technology alignment to First Solar goals
Near-term roadmap

Long-term projections
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CdTe Capabilities vs. First Solar Requirements
First Solar.

1
CdTe Ca pEx

$0.80 Cost/W CdTe EPBT CdTe

($0.57)*

°W

my, I...

$0.52-$0.63
In 2014e

0.80 year >12%

W W
*Equipment Only
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Comparison of CdTe to Other Technologies
First Solar.

1^Milr

11141

Architecture

Direct gap,

lnte:ra

1.49 eV Eg

1111‘
High Efficien

Manufacturability

Low CapEx

Device
Low Labor

ow BO

Scale

Binary
Compound High kWh/Wp
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First Solar IP Position
First Solar.

We maintain existing patents that cover the core First Solar

value-proposition

Ongoing improvements well-protected: form the basis for
sustained differentiation

Much of First Solar's differentiation is unpublished
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First Solar Competitive Positioning in Thin Film
First Solar.

10 years of learning in Thin Film

20x more volume shipped than next nearest competitor

Proprietary Accelerated Life Tests tied to 10 years of field performance
EPC business provides line-of-sight to system requirements

Positioned for ongoing efficiency improvements
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Products & Performance
First Solar.

Tom Hansen, VP & Technical Advisor of Tucson Electric Power

Springerville Generation Station
Specific Energy Yield "First Solar modules at Springerville...

turn on earlier in the morning and put more

voltage out earlier than either the crystalline
A-S or amorphous silicon modules."

kelative crriciency vs. ffraaiance,
CdS/CdTe Thin-film and Polycrystalline Si Systems

All data m easured by Tucson Electric Power Springe rville Generation Station
M easured w ith Revenue Grade Meter Equipm ent from Septem ber 2003 -October 2004

t 0.9

077 r
"more powerfrom a lower light level than either.

UI

FS thin-film CdS/CdTe System

-1. Polycrystalline Si System

crystalline or amorphous silicon modules. On cloudy —6th order fit to FS CdS/CdTe data

0.6
161.117 days, we see 10%, sometimes as much as 12% more

energy production from the thin film First Solar 0 200 400 600 800 1000

Irradiance in Plane-of-Array [191/m2]
modules than from the crystalline modules."

0.5

6th order fit to polycrystalline Si data
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Products & Performance III
-11.4111

First Solar.

3 r5o007001 Modules Produced
110%

n Record of Increasing Module Conversion Efficiencies

P3,000,000

Conversion Efficiency
2,500,000

2,000,01X1

1,500,000

1,000,000

Iffill11111 0,0%
LS LS LS LS

SaaS0B8M8M8M8M8M8&S
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Module Efficiency Gains: First Solar vs. x-Si
First Solar.

From 2001 to 2008, First Solar improved module efficiency 3.3x crystalline silicon

Percent Improvement 2001-2008 Average Module Efficiency
80.0%

14.0%

12.0%

10.0%

Fdlit

10.0%

0.0%

1111k11 Mono-crystallIne Poly-crystallhe First Solar 2001 2002 2003 2004 200S 2006 2007 2003

—0— Mono-cryatallIne —M—Poly-cryatallIne —11—FIrat Solar

Souce: Solarbuzz and Internal Data



First Solar.
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Conversion Efficiency Potential

18%

15.3% A

Research "12014
13.5% V

A
12012

12.5% V

Process Integration
*—Q109

Current Production
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High-Confidence Roadmap to >12.5%
First Solar.

12.5% requires closing the gap between CdTe product and lab record
performance

"hero" CdTe Cell is 16.5%

Best module is 80% of "hero" cell

Production average is 90% of best module

16.5% hero-cell corresponds to —13% production

Pathway is mostly improved light transmission into existing device
Jsc demonstrates upside of 1.3% absolute

Many opportunities for improvements in current

Technology challenge is to make these improvements manufacturable

Reducing thickness of CdS

Proprietary improvements to

Proprietary improvements to glass transmission

FSLR Leveraging current leadership for sustained competitive differentiation
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PV Theoretical Limit
First Solar.

Fundamental energy flux at earth's surface 1000W/m2
Best possible energy utilization in PV (Green)
Theoretical limit for multi-junction device
(infinite number of junctions)
Theoretical limit for a perfect single-junction device

C 1000

iTe

H

—A1V11.5, C 1

r 2

Lu

1

c.? C 1

10 "Geir OuGaSIkeV\.CuinsCeu2InS2
CdS

4 3 2 1 U. 0.0 1.0 2.0 3.0

AM 1.5 solar flux Band gap energy, Ec7, eV

(1021 pholons/sectm2/ rn)
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Top-down Efficiency Potential of CdTe
First Solar.

Theoretical limit 30% (cell; thermodynamic limit [S-Q])
NREL device with Voc Eg
Plausible CdTe/CdS cell (physical model, real materials)
Module losses (resistance, Na-lime,
Production average

30% limit Voc Eg-013eV CdTe theory Module losses Production

Eg=1.5eV average
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Bottom-Up Efficiency Potential of CdTe
First Solar.

NREL "hero" cell
Jsc improvement
Fill Factor flat
Voc improvement
Module losses (resistance, Na-lime,
Production average

Module losses
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-41—E-1 1,000 Pathways to >16% and Beyond
First Solar.

Multiple approaches to driving
performance
Renewed excitement in the
technical field

Fundamental device physics
materials science

TF-CdTe still has enormous

headroom



Case 2:15-cv-01156-ROS Document 1-2 Filed 06/23/15 Page 98 of 122

--41—.1-1 Summary
First SoIan

Ongoing improvements can provide differentiation for First Solar

Limits to CdTe performance are well above the NREL 16.5%

30% Limited by Device Physics
16-18% is Practical Production Potential

Sustained technology differentiation in PV, TF, and CdTe

Ongoing differentiation through scale and efficiency improvement



r-.

Case 2:15-cv-01156-ROS Document 1-2 Filed 06/23/15 Page 99 of 122

110
First Solar

Jens Meyerhoff
Chief Financial Officer
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Enduring Value
First Solar.

20% RONA 15% WACC + 5% EVA Spread

RONA integrates P&L performance with Asset intensity and capital efficiency

We target aiOth percentile performance within the Russell 3000 index

RONA NOPAT (Total Assets Non interest bearing liabilities)

EVA RONA WACC

Achieving a 20% RONA requires Income Statement and Balance Sheet Scale
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Driving Profitable Growth to Create Enduring Value III
First Solar.

Revenue, Margin, and RONA* Performance

S1.400 r 50%

Gross Margin

S400 1 Operating Margin

FY05 FY05 FY07

*FY05 and FY06 RONA calculated using year-end net assets
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2007 Analyst Day recap*
Revenue

Gross Margin

OPEX

1500

50%

15%

3000

45%

12%

5000

35%

9%

First Solar.

Operating Margin 35% 33% 26%

Tax 11% 11% 11%

•Jet Income

29% 23%

$10.25 13.40

Average Net Assets 2300 4000 4500

153% 133% 90%

I RONA 20% 22% 25%I

Data is conceptual and not intended as factual or to be perceived as guidance, originally shown in 2007 Analyst Day 'n.

1=
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maim
-411mli Companies with high EVA's have Outperformed

First Solar.

Adjusted 10th 9th 3th 7th eth Sth
S&P 500 Worst EVA Ranking (Decile)

Source: First Solar, Factset.
Note: Relative returns equal to (1 total return of adjusted S&P 500). Adjusted S&P 500 comprised of S&P 500 companies excluding Bank ofAmerica, Citigroup, AIG.

Returns and EVA ranking as of December 31, 2008; returns weighted for market capitalization and adjusted for stock splits, spin-offs and dividends.
Excludes Telefonica, Lehman Brothers, Washington Mutual, Bank of America, Citigroup, Energy Future Holdings, AIG, Perrigo, Crawford, Calgon Carbon.



First Solar.

Adjusted 10th 9th Bth 7th eth 5th 4th ard Znd 1st
"IP 500 Worst Gross Margin Ranking (Deci le) Best

Source: First Solar, Factset.
Note: Returns relative to Adjusted S&P 500. Adjusted S&P 500 comprised of S&P 500 companies excluding Bank of America, Citigroup, AIG.

Returns and EVA ranking as of December 31, 2008; returns weighted for market capitalization and adjusted for stock splits, spin-offs and dMdends.
Excludes Telefonica, Lehman Brothers, Washington Mutual, Bank of America, Citigroup, Energy Future Holdings, AIG, Perrigo, Crawford, Calgon Carbon.
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Gross margin does not annear to be correlated with returns 0

N

i
3r194 Relative weighted average 3-year total return vs. average 3-year gross margin

15%

23.3%

12.9%

25%

20%

12.2%
1 0.0%

C 10%
I.
7 5.4%

V 5% 3.1%

ge

g 09b

4596 usbici SW
(2.1%)

KO
ge -10%

(10.1%) (10.0%)
-15%

-2095

(14.3%)
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41—E-1 Superior Returns Over an Extended Period
First Solar.

Access to capital

Lowest cost of capital

Lowest manufacturing cost LCOE

Transparent Financial Model
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—411—E-1 Capital Requirements
First Solar.

1 GW of Production "$800M capex

GW of Generation assets over $3.0B/year

Working capital Cash realization cycles
50 days module sale
6-9 months turnkey project sale

Development business sale up to 3 years
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First Solar Financing Strategy III
irst Solar.

Cacity Project Project Project Term
Expansion Development Construction FinancingSourcea:p Source: Source: Source:

Equity/cash flow •Equity •Equity •Customer/lnvestor
Project/export balance sheet

•Corporate •Letters of creditfinancing revolving credit •Banks & inst. Debt
Partner facility Revolving credit

•Tax-Equity
investments facility

Partner DoE programs
investments Limited FS Equity

•Cash flow size &

availability
•Finance volume
Cash realization

cycle

•Cost of capital
versus construction

Receptive equity risk
markets •Cost overruns Construction cycle
•Support programs •Cost of capital

increases

time
available EPC contract

structure
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Financial Strength Credit Metrics
z5,30

TTM Revenue (Baa std $2 b)
1,

Debt/ EBITDA
First Solar.

Baa 3.0

2468 OA I 0.53 0.502246

824 1013 0.4 0.43

2 08 Q3 08

50%

40%

ilikilliLlikl\k 30%1
0

EBITA MargQin408
Q1 Og 02 08 Q3 08 Q408

250

1...................wwwwww, 316
42% ZOO

33%
37%

150

EBITA/ Interest Expense
222

24

Q1 Og

ig2 229

Baa 4.0+
Baa 12.5%+

(12 08 03 08 (14 OS Q109

Global Manufacturing Methodology, applied to quarterly data
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Financial Strength
First Solar.

Credit Rating Status

Business Profile

Size and Stability
Cost Position and Profitability

Financial Policy
Financial Strength
First Solar TOTAL

Based on Moody's Global Manufacturing ratings methodology; equivalent to S&P's BBB rating
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Sustainable Competitive Cost Advantage
First Solar.

Ayg Competitor
Best of Breed

-"411111111111111111111111111111••••11•••••^•••••••••••••••••••••••••••••••••••••••••••0
OOOOOO

0.60 i FSLR Roadmap 2012 Range

Poly Si Cost WKS

1 Best of Breed and Average Competitor based on Street solar sector analyst estimates
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Sustainable Competitive Cost Advantage
First Solar.

Avg Competitor

Best of Breed
•MIS.,

•.500010.0.1•••••••••••Ps•F••n•raiOgi•.°11°.5Se..S.•0,
0•F••M•WOOSSIOS

-'"11111111111111111111111111111111%
FSLR Target 2012 Rangel

Poly Si Cost $/Kg
1 FSLR adjusted module cost module cost + added balance of system cost differential for lower efficiency;

Best of Breed and Average Competitor based on Street solar sector analyst estimates
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U.S. Project Cost Structure
First Solar.

Interest during construction

i o
o*

Site Specific Module

ihg
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Financial Model Standard EPC System Sale

mil—„mai Conceptual Data not representative of actual or forecasted data)

Sales

WPM FSLR Sys. Devt.MTN
2.43 2.07 4.50

First Solar.

Cust. Cost

Cost

Cap. Interest

Gross Margin 1.34 0.14 1.48

tThhies spluirepoissetoof33%

explain the impact
of different1, SGA 0.14 0.45
customer

engagement
models on FirstDev. Costs
Solar's Financial

Dev. Proceeds Statements. The
data used neither1

Ilk 0.00 1.03 historical nor

23%

represents
Oper. Income

0% projectde aaata.
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Financial Model Non Standard EPC System Sale III(Conceptual Data not representative of actual or forecasted data)
WPMFirstSolar

N1111171 1149191"511 FSLR Sys. Devt. Cust. Cost

Sales 2.43 2.07 0.50 5.00

Cost 1.09 1.83 0.49 3.41 0.50 5.50

Cap. Interest 0.10 0.01 0.11

Gross Margin 1.34 0.14 0.00 1.48
The purpose of

55% 7% 0% 30% this slide is to

explain the impa
of different

SGA 0.14 0.45
customer

LDev. Costs

1111;
engagement
models on First
Solar's Financial

Dev. Proceeds Statements. The
data used neithe

represents
Oper. Income 0 0 1.03 historical nor

0% 0% 21% projec e a a.
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Financial Model Developed Turnkey System Sale III(Conceptual Data not representative of actual or forecasted data)-.....44
First Solar.

WPM N11111411 111"1"511 Devt. FSLR Sys. Cust. Cost

Sales 2.43 2.07 0.50 5.00

Cost 1.09 1.83 0.49 3.41 5.50

Cap. Interest 0.10 .01 0.11

Gross Margin 1.34 0.14 0 1.48
T

55% 7% 0% 30% tehxhipesl aspliuinhodretpieimsseoftopact
SGA 0.14 0.45

customer

engagement
models on FirstDev. Costs 0.50 0.50
Solar's Financial

Dev. Proceeds -0.50 -0.50 Statements. The
data used neither

represents1111111 Oper. Income 0 0 0 1.03 historical nor

0% 0% 0% 21% projected data.
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PV Systems Project Accounting
First Solar.

Module sale Revenue on shipment

Turnkey systems Revenue completion

Development Project Cost capitalized as asset sale

Land, permitting, interconnect Gain/Loss in Operating expense
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-4amliml Consolidated Gross Margin Evolution
First Solar.

Transition
RA .m rleevFc

Markets

Existing Subsidy
35-40% GM

Markets

111.11114.151-50% GM

50-55% GM

Sustainable



Previous Transitional Model

Target Model Markets 20% RONA
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Financial Model
First Solar.

Scaling to -2-3 GW 3-4 GW 3-4 GW

Gross Margin 35-40% 35-40% 30 35%

Operating Expense 8-12% 7-11% 9— 12%

Operating Margin 25% 25-30% 20 25%

Stock Based Comp 2-4% 2 4% 1 3%

RONA 20% 25-30% 20%



Case 2:15-cv-01156-ROS Document 1-2 Filed 06/23/15 Page 119 of 122

110
First Solar

Mike Ahearn
Chief Executive Officer, Chairman
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-11-"A Summary
First Solar.

IrIr.rr

High volume Transition Markets developing Transition Markets offer less visibility into

to support growth demand levels and price points than Existing
Markets

Meeting or exceeding previous 2012 cost Higher non-controHable project costs for U.S.

targets and improving targets through 2014 Transition Markets than previously estimated;
across value chain Poly-si costs have declined faster and more

significantly than envisioned

Business model injections to break Project development cycle times longer for U.S.

constraints to market migration are working Transition Markets than Existing Markets

Scale and business execution are providing
superior financial performance and enabling

Overall liquidity requirements higher for U.S.

Transition Markets than Existing Markets
lower cost of capital
Global momentum behind low carbon Significant policy gaps remain to reaching
energy infrastructure building sustainable markets
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110
First Solar
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110
First Solar

Westin Las Vegas I June 24, 2009 61k\
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