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AUTHORITY 

Abuse of Market Position Damages a Lot of Public 

Enterprises — Guangdong Industry and Commerce Bureau 

Addresses Typical Monopoly and Unfair Competition Cases 

30 July, 2014 

Researchers at the Guangdong Industry and Commerce Bureau's Economic 

Investigation Office introduced that, along with intense market competition day to day, 

there are some unfair competitive conducts by the undertakings sometimes. However, 

the monopoly conduct usually occurs in public industries with a dominant market 

position such as the water supply, the electricity supply and the funeral industry. There 

are only a few undertakings in the markets. Therefore there is a lack of competition, 

and abuse of market position is easy. Undertakings most often restrict its counterparts 

to transactions only with itself without proper reason or with only the specified 

undertakings, or conduct tying sales without proper reasons or attach other 

unreasonable transaction conditions to the transaction, or exercise other conduct to 

eliminate or restrict competition. 

With authorization from the State Administration of Industry and Commerce 

("SAIC"), Guangdong Industry and Commerce Bureau took a year to successfully 

investigate the abuse of dominant market position by a water supply enterprise in 

Huizhou in 2013. The case was the first abuse of market position case by the national 

industry and commerce system, since the implementation of the Anti-Monopoly Law 

("AML") in 2008. 

From 2013 to the first half of this year, Guangdong Industry and Commerce Bureau 

dealt with 12 cases in total involving public enterprises and undertakings with 

dominant market position pursuant to the laws. The cases involved the gas supply, the 
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water supply, the funeral industry, estate management, broadband TV and other 

industries, covering a wide group and making a large impact. 

 

The Topics in the Sixth China-US Strategic and Economic 

Dialogue Includes the Enforcement of the Anti-Monopoly 

Law  

11 July, 2014 

Mr. Wang Yang, Special Delegate for Chairman Xi Jinping and the Vice Prime 

Minister of the State Council, and Mr.  Jacob Lew, Special Delegate for President 

Barack Obama and the Secretary of the Treasury, jointly held the Economic Dialogue 

under the sixth China-US Strategic and Economic Dialogue framework. Senior 

officials from the two governments attended the Dialogue. 

In the Joint Statement issued after the dialogue, both China and the US agreed that the 

target of competitive policy is to improve consumers’ welfare and economic efficiency, 

not to improve a single competitor or industry's position and the implementation of 

relevant competition laws for each government should be fair, objective, transparent 

and non-discriminatory. The Chinese party promised that the three AML enforcement 

authorities will provide information to the parties under investigation and will provide 

valid opportunities for parties to provide counter-evidence. 

 

Official of MOFCOM: The Goal in Blocking Shipping Giant 

Union is to Preserve Fair Competition 

10 July, 2014 
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Mr. Lv Jijian, Deputy Director General of the Department of Trade in Services and 

Commercial Services, Ministry of Commerce ("MOFCOM"), stated in a shipping 

forum that the intended shipping union of Maersk Line, MSC and CMA CGM has 

more disadvantages than advantages. MOFCOM blocked the union in order to 

preserve a fairly competitive environment. 

Lv Jijian stated that the three shipping enterprises of Maersk Line, MSC and CMA 

CGM Group intended to establish a P3 union and submitted the notification material 

to MOFCOM by the end of last year for an antitrust review. The three companies 

mainly aimed to unite and develop the sea shipping network in their West-East 

shipping route. The P3 union was intended to establish a limited company in the UK 

responsible for vessel transaction as a unified network center. Lv Jijian said that the 

union intended to eliminate or restrict competition in Asia and has more disadvantages 

than advantages. The P3 union is also not consistent with social interest. Therefore, 

MOFCOM confirmed that the union does not accord with the relevant condition of 

fair competition and blocked such a union. 

Maersk Line, MSC and CMA CGM are the top three shipping giants worldwide, 

whose businesses in China mainly include container transport. Lv Jijian introduced 

that the market shares of the three companies in the global container transport market 

are 14.5%, 13.4 and 8.5%, respectively. They are even larger in the Asian market with 

market shares of 20.6%，15.2% and 10.9% each. “Concerning the three companies, 

first they are the top three worldwide undertakings by size, and second, they have 

relevant businesses in China with considerate sales and market shares,” said Lv Jijian. 

The applications of the three companies intended to establish a shipping union have 

been approved by the US and the EC. Lv Jijian stated that the P3 union has been 

approved by the US, and it has also been approved by the EC because the three 

companies are located in Europe. “Now Chinese merger review is important, as China 

is opposed to the transaction with self-evident reasons.” 

”Our purpose and relevant policies are to create better conditions (for shipping 
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enterprises) and a fairly competitive environment.” said Lv Jijian. He added that 

opposition to this merger is intended to protect fair competition, promote industry 

development, and improve the condition of the service trade in China.” 
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CASE  

SAIC Initiates Anti-Monopoly Investigation on Microsoft  

29 July, 2014 

According to the information issued on the SAIC's official website , on July 28, 

around 100 enforcement officials from the SAIC conducted dawn raids on Microsoft 

China and its branch companies in Shanghai, Guangzhou, and Chengdu. 

In June 2013, SAIC  verified whether Microsoft violated the AML because of the 

allegation of the compatibility issue due to the non-full disclosure of information 

about the Windows operational system and office software, tying, and file validation, 

reported by other enterprises.  

During the verification, SAIC successively interviewed Microsoft and relevant 

enterprises, and Microsoft submitted the responding reports focusing on issues SAIC 

paid attentions to. In the period, relevant enterprises also continued to provide 

relevant information to SAIC. 

SAIC concluded that the preliminary verification cannot remove the suspicion of 

anti-competitive practices as mentioned above. Therefore, SAIC has initiated the 

investigation on Microsoft for its suspected anti-monopoly conducts pursuant to the 

relevant laws and regulations.  

On July 28, 2014, according to the AML, SAIC conducted dawn raids on four of 

Microsoft's business locations, i.e. Microsoft China and its branch companies in 

Shanghai, Guangzhou, and Chengdu. The personnel who were investigated included 

the Vice Presidents, senior management and the relevant staffs in the marketing, 

financial and other departments of Microsoft. The enforcement officials of SAIC 

copied some contracts and financial statements of Microsoft, extracted large amounts 

of electronic data including internal communication documents and emails, and sealed 



T&D Associates                  China Monthly Anti-Trust Report                 www.tdlawyers.com 

7 

and removed two working computers. During the down raids, the investigation 

contents had not been fully completed, since according to Microsoft, some of the 

major staffs who need to be investigated were not in China at this stage.  

SAIC has instructed Microsoft to arrange relevant staffs to visit SAIC for being 

inspected as soon as possible. Microsoft's  Chinese councils witnessed the entire 

enforcement practice conducted the by SAIC.  

Currently, the case is still under investigation. 
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FOCUS 

Luxury Automobiles’ Price-cutting Alleged as Superficial 

and only to Avoid Anti-monopoly Punishment 

30 July, 2014 

Since July, 2014, the prices of some luxury automobiles in the Chinese market have 

decreased. Some allege that the decrease in prices of these luxury automobiles is 

intended to temporarily avoid anti-monopoly punishment.  

Officials from MOFCOM indicated that MOFCOM has investigated potential 

anti-monopoly practices in the automobile industry. In July of 2014, it was said that 

several persons in charge of luxury automobiles companies were investigated by the 

National Development and Reform Commission (“NDRC”). Pursuant to the AML, 

companies which are involved in anti-monopoly practices could be punished by fines 

of 1% to 10% of the turnover for the previous fiscal year.   

Since July, many luxury automobile companies suddenly announced a decrease in the 

price of their automobiles and spare parts. However, it is reported that the current 

prices were still much higher than those in foreign countries.  

NDRC has previously confirmed that the alleged monopolistic practices conducted by 

some automotive companies include: (1) artificially high import prices; (2) the supply 

channels of spare parts in the after-sale market are monopolized; (3) automobile 

factories and 4S shops restrict the sales prices and regions in which automobiles can 

be sold. Currently, 4S shops can only purchase automobile parts from automobile 

factories and can only use the original parts when providing maintenance service, 

which results in a monopoly of the whole luxury automobile market.     

However, the distribution network which should have been funded by the automobile 

companies is totally burdened by 4S shops. Besides this, the automobile factories may 
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freely control the inventory. That’s why some end distributors still lack funds while 

the sales volume of automobiles is continuously increasing. The reason why the 

maintenance fee for luxury automobiles is quite high is that the spare parts are 

over-priced by the automobile companies. This is also why most consumers cannot 

afford to buy or maintain an automobile.  

It is understood that the current business model for after-sale services and sales of 

spare parts was prohibited in Europe. NDRC’s investigation focused on the prices of 

automobiles and also the monopolized supply channels for spare parts in the after-sale 

market and the restriction on the sales prices and regions in which the automobiles 

can be sold conducted by automobile factories and 4S shops, which intends to break 

monopolistic practices including horizontal restriction, vertical restriction and abuse 

of market dominance. With the rapid development of the after-sale automobile market, 

it becomes more urgent to regulate the after-sale service industry. The current 

investigation provides a warning to the automobile industry and will also protect the 

interests of consumers. 

 

The Investigation on Automobile Market may Force Several 

Automobile Makers to Pay Penalties 

18 July, 2014 

It learned from several automobile enterprises, industry associations and distributors 

that several well-known automobile enterprises accepted the anti-monopoly 

investigation by the NDRC. The authority confirmed that there are some suspected 

anti-monopoly conducts in some automobile enterprises and a punishment will be 

soon published. 

A member of a well-known automobile enterprise expressed that they would actively 

cooperate with the enforcement of the AML by the NDRC. 
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An insider disclosed that the authority had devoted a lot of resources to this 

investigation since 2011 and researched the issues in the vehicle market with the help 

of the relevant industry association and academic organizations, and had trial 

enforcement in some places. 

Since the AML took effect in 2008, it has drawn the attention of many enforcement 

authorities that the automobile market in China was restricting competition. It is 

learned from the investigation into automobile enterprises and 4S shops in Beijing, 

Shanghai, Hubei, and other sources that it is common for the automobile enterprises to 

limit the pricing on finished automobiles, components, and after-sale services, and 

that they limit the resale price of finished automobiles and components and ask for a 

specialized supply of components for the original plants. 

According to the reports, as entities with independent corporate capacity that are not 

subsidiaries of an automobile supplier, 4S shops now suffer serious “reliant issues” 

with the automobile suppliers, and the latter imposes high costs on all the sales 

networks established by 4S shops. 

An expert stated that the relationship between automobile suppliers and 4S shops is 

tainted by monopoly conducts. In the automobile distribution and after-sales market, 

the common performances of monopoly conducts are unilateral conducts in terms of 

commercial policy, announcement, information or notification sent from automobile 

suppliers to distributors. 

Specifically, automobile suppliers fix or limit the resale price of the distributors, fix 

the sales profits of the distributors, limit the highest discount that can be given by the 

distributors to the consumers, and restrict the margin in the sales price. The 

automobile suppliers requires 4S shops to sell automobiles to the end consumers 

(including natural persons and enterprises) only in the distribution area. The 

automobile supplier ties the undesirable automobiles to the easily sold ones, or ties the 

components of the original plant when supplying the new automobiles. This type of 

conducts can be affirmed as monopoly conducts as regulated by the AML.  
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In the after-sales market, as reported it was very common to find the specific supply 

of components from the original plants, tying after-sales service with components 

from original plants, and the low availability of repairing technology information, as a 

bad result of which, in the after-sales market, the price ratio of components and 

finished products can abnormally reach 12:1. 

In the repairing service, 4S shops horizontally restrict each other in working hour fee 

rates as well. 

The so-called horizontal restricting conduct refers to when two or more undertakings 

with competitive relationships reach an agreement, decision or other cooperative 

behavior to eliminate or restrict competition. In the automobile market, different 4S 

shops raise the after-sales prices through consensus. The expert stated that the 

horizontal restriction on working hour fees in 4S shops is price cartel conduct as is 

prohibited by the AML. 

It is remarkable that, concerning the case of the US punishing the Japanese 

automobile component manufacturer for price cartel this year, the authority in China 

will also take action on the case. A reporter from the Economic Information Daily 

sought confirmation from officials of the No. 2 Investigation Division of Price 

Supervision Inspection and Anti-Monopoly Bureau of the NDRC. The official stated 

that the relevant investigation has been initiated a while ago, and has accepted the 

application for leniency by Japanese manufacturers, and there will be punishment 

very soon. 

In recent years, the Price Supervision Inspection and Anti-Monopoly Bureau of 

NDRC are disseminating the relevant provisions in the AML. The Deputy Director 

General Mr. Lu Yinchuan stated in the China Automobile Circulating Conference of 

2013, that undertakings should avoid discussion and negotiation on price, or setting 

price limitation. The AML prohibits undertakings from reaching a fixed resale price 

with the counterparty or making monopoly agreements to restrict the lowest resale 

price. Meanwhile, undertakings should not abuse the dominant market position.  
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