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Defendant Hong Kong Exchanges and Clearing Limited (“HKEx”), appearing specially 

and without consenting to this Court’s jurisdiction or waiving the objections and defenses set 

forth herein, respectfully submits this memorandum in support of its motion to dismiss all claims 

against it. 

PRELIMINARY STATEMENT 

The Court should dismiss the Direct Purchaser Plaintiffs’ Consolidated Amended 

Complaint (the “Complaint” or “FLP Compl.”)1 against HKEx for lack of personal jurisdiction 

and for failure to state a claim.  The Complaint fails to allege any basis for the Court to exercise 

personal jurisdiction over HKEx, and no such basis exists.  HKEx is not organized under the 

laws of the United States, and does not do business in the United States.  HKEx has no 

operations or physical presence in the United States.  HKEx has not purposely availed itself of 

the privilege of doing business in the United States or in this district, and has not undertaken any 

conduct expressly aimed at New York or the United States giving rise to plaintiffs’ claims.  In 

short, HKEx does not have the requisite minimum contacts with New York, or with the United 

States, to allow this Court to exercise personal jurisdiction over HKEx.  See Fed. R. Civ. P. 

12(b)(2).2   

In addition, the Complaint fails to state a claim against HKEx, inasmuch as it does not 

include any factual allegations regarding HKEx’s alleged misconduct and indeed argues instead 

                                                 
1 Only the so-called Direct Purchaser Plaintiffs (referred to herein as First Level Purchasers, or 
“FLPs”) named HKEx as a defendant in their recently filed Consolidated Amended Complaint.  
The Commercial End-User Plaintiffs, the Consumer End-User Plaintiffs, and the individual 
Plaintiffs Agfa Corporation (“Agfa”) and Mag Instrument, Inc. (“Mag”) did not name HKEx as a 
defendant.  For purposes of this Motion, the term “plaintiffs” refers to the First Level Purchasers 
(Direct Purchaser Plaintiffs).   
2 HKEx reserves its right to argue that it is immune from suit in the United States under the 
Foreign Sovereign Immunities Act, 28 U.S.C. § 1604, should the Court determine that it has 
personal jurisdiction over HKEx.   
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that HKEx was a victim of the alleged conspiracy.  Accordingly, HKEx should be dismissed 

from the Complaint on this separate basis as well.  See Fed. R. Civ. P. 12(b)(6).   

BACKGROUND 

HKEx is organized under the Laws of Hong Kong with its registered office and 

headquarters at 12/F, One International Financial Centre, 1 Harbour View Street, Central, Hong 

Kong.  See Declaration of Romnesh Lamba (“Lamba Decl.”) ¶¶ 3-4.  HKEx is a recognized 

exchange controller in Hong Kong, whose primary function is, through its group of companies, 

the regulation of listed issuers and the administration of listing, trading, and clearing rules in 

Hong Kong.  Id. ¶ 5.  On December 6, 2012, HKEx acquired LME Holdings Limited 

(“Holdings”) and its subsidiary, The London Metal Exchange (“LME”).  Id. ¶ 26.  Following that 

acquisition, HKEx and the LME have continued to maintain separate corporate identities and 

operations.  Id. ¶ 27.  HKEx does not exercise control over the day-to-day business operations of 

the LME.  Id. ¶ 28.  Apart from the separate conduct of its subsidiaries, including the LME, 

HKEx’s day-to-day activities are confined to Hong Kong.  Id. ¶ 5.    

Plaintiffs do not make any factual allegations about HKEx that would establish personal 

jurisdiction over HKEx in this Court (or any other court in the United States).  While plaintiffs 

allege that defendants generally conspired to “restrain large amounts of aluminum in 

warehousing of exchange-traded aluminum in the U.S.,” (FLP Compl. (ECF No. 235) ¶ 19 

(emphasis added)), none of the challenged conduct is tied to HKEx, and HKEx is not alleged to 

have done anything, in the U.S. or elsewhere, to further the alleged conspiracy.  Indeed, the 

Complaint says virtually nothing at all about HKEx’s conduct.  Plaintiffs do not even attempt to 

allege how HKEx’s purchase of the LME as of December 6, 2012 -- HKEx’s only supposed 

connection to an alleged conspiracy that plaintiffs claim started years earlier -- makes HKEx a 

participant in the alleged conspiracy.   

Case 1:14-cv-03116-KBF   Document 73   Filed 06/16/14   Page 8 of 30



9 
 

Instead, plaintiffs seek to include HKEx, along with all the other named defendants, in 

the paragraph in the Complaint that claims personal jurisdiction over all defendants based upon 

boilerplate language alleging that the defendants transact business, maintain substantial contacts, 

committed acts in furtherance of the illegal conspiracy, or are located in the United States and 

this District, or directed the alleged conspiracy at and caused injury in this District.   FLP Compl. 

ECF No. 235 ¶ 104.  Even if such non-specific, conclusory allegations were sufficient to 

establish this Court’s jurisdiction over any defendant to whom they applied, they provide no 

basis for jurisdiction over HKEx because, as demonstrated below and in the Lamba Declaration, 

those allegations simply do not apply to HKEx.   

In the few instances where the Complaint refers to HKEx specifically, the allegations do 

nothing to support the exercise of personal jurisdiction over HKEx.  The Complaint contains 431 

paragraphs, but only three specifically address HKEx.  See id. ¶¶ 128-130.  Those three 

paragraphs merely describe HKEx and its management, assert (without detail or support) that 

HKEx acts through the LME, and declare the intention to conflate HKEx with its subsidiaries, 

Holdings and the LME.  See, e.g., id. ¶ 128 (identifying HKEx’s chairman and certain board 

members); ¶ 129 (alleging promoting of “its exchange” and warehousing activities and licensing 

“through the LME”); ¶ 130 (“The LME, LME Holdings, and (after December 5, 2012) HKEx are 

referred herein collectively as the “LME.”).  Plaintiffs’ only substantive allegation concerning 

HKEx (and presumably the supposed basis for personal jurisdiction) is that HKEx “does 

business in the United States and in this District by . . . promoting its exchange among U.S. 

market participants including through business meetings and also through the warehousing 

activities alleged herein, and licensing of warehouses in the U.S. through the LME.”  FLP 

Compl. ¶ 129.  Putting aside the factual inaccuracy of the allegation, that solitary, overbroad 
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statement does not tie HKEx to the alleged misconduct and does not provide any of the 

evidentiary facts necessary to support the exercise of personal jurisdiction here. 

As explained below, plaintiffs’ allegations do not come close to carrying their burden to 

establish personal jurisdiction over HKEx, inasmuch as the Complaint does not (and cannot) 

actually allege facts to show that HKEx does business in New York (or elsewhere in the United 

States) or that it has minimum contacts with the United States that would support personal 

jurisdiction.  Conversely, the Lamba Declaration establishes the following facts, fatal to 

plaintiffs’ attempt to hale HKEx into this Court: 

• HKEx is an exchange controller organized under the Laws of Hong Kong with its 
registered office and headquarters in Hong Kong.  See Lamba Decl. ¶ 4;  

• HKEx does not now transact, and has never transacted, business in New York or 
in the United States.  Id. ¶ 8; 

• HKEx does not now maintain, and has never maintained, offices or branches in 
New York or in the United States.  Id. ¶ 9; 

• HKEx does not own, and has never owned, any subsidiary located in the United 
States.  Id. ¶ 10; 

• HKEx has no operations or physical presence in the United States and no current 
plans to establish a permanent physical presence in the United States.  Id. ¶ 11; 

• HKEx does not own or lease, and has never owned or leased, any real property in 
the United States.  Id. ¶ 12; 

• HKEx does not employ any individuals or agents located in the United States.  Id. 
¶ 13; 

• HKEx does not have a designated agent for service of process in the United 
States.  Id. ¶ 14; 

• HKEx does not have an address, phone number, or fax number in the United 
States.  Id. ¶ 15; 

• HKEx does not receive, and has never received, income in the United States.  Id. 
¶ 16; 

• HKEx does not pay, and has never paid, taxes in the United States.  Id. ¶ 17; 
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• HKEx does not conduct regular officer or board meetings, or any other regular 
business meetings, in the United States.  Id. ¶ 18;  

• While HKEx promotes itself globally, such marketing and promotion is not 
routinely or primarily directed at the United States.  Id. ¶ 23; and 

• The majority of HKEx’s marketing and promotional activities take place within 
Hong Kong.  Id. ¶ 24. 

Moreover, despite plaintiffs’ suggestion to the contrary, HKEx’s purchase of the LME in 

December 2012 did not merge the identities or corporate structures of the two organizations.  

HKEx is a distinct entity from the LME, and does not exercise day-to-day control over the 

LME’s business operations.  Id. ¶ 28.  The finance departments of HKEx and the LME are 

operationally separate and maintain separate records.  Id. ¶ 29.  And HKEx does not guarantee 

loans or other financial arrangements on behalf of the LME.  Id. ¶ 30.  Moreover, the LME 

Board includes independent, non-executive directors who are not also directors or employees of 

HKEx, and who are not otherwise connected with HKEx.  Id. ¶ 31.  HKEx and the LME also 

maintain entirely separate offices.  Id. ¶ 32.  Thus, there is no basis to attribute the LME’s 

business activities to its distinct corporate parent. 

In light of these facts, the claims against HKEx must be dismissed. 

ARGUMENT 

I. THIS COURT LACKS PERSONAL JURISDICTION OVER HKEX 

As an initial matter, plaintiffs have the burden to allege sufficient jurisdictional facts that, 

if credited as true, would allow the Court to exercise personal jurisdiction over any defendant.  

To survive a motion to dismiss for lack of personal jurisdiction, a plaintiff must make a prima 

facie showing that jurisdiction exists.  See Troma Entm’t, Inc. v. Centennial Pictures Inc., 729 

F.3d 215, 217 (2d Cir. 2013); Penguin Grp. (USA) Inc. v. Am. Buddha, 609 F.3d 30, 34-35 (2d 

Cir. 2010).  While a court may construe the pleadings in the light most favorable to the plaintiffs, 
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it is not required to credit “conclusory statements…without any supporting facts,” Jazini v. 

Nissan Motor Co., Ltd., 148 F.3d 181, 185 (2d Cir. 1998), or accept as true “a legal conclusion 

couched as a factual allegation.”  Licci v. Lebanese Canadian Bank, 673 F.3d 50, 59 (2d Cir. 

2012) (citation omitted).  Moreover, the Court is only “required to accept the allegations in the 

complaint as true so long as they are uncontroverted by defendant’s affidavits.”  Peterson v. 

Islamic Republic of Iran, No. 10 Civ. 4518, 2013 U.S. Dist. LEXIS 40470, at *67 (S.D.N.Y. Feb. 

28, 2013) (Forrest, J.).   

As noted above, plaintiffs adduce virtually no facts about HKEx in support of personal 

jurisdiction and instead simply seek to include HKEx in this litigation via broad allegations that 

do not apply, as shown by the Lamba Declaration.  For these reasons, plaintiffs cannot establish 

personal jurisdiction over HKEx under New York law and, in any event, cannot show that the 

exercise of jurisdiction in New York (or anywhere in the United States) would satisfy due 

process.3 

                                                 
3 Plaintiffs may not rely upon the Clayton Act’s worldwide service of process provision, 15 
U.S.C. § 22, to support their allegations of personal jurisdiction over HKEx, (see FLP Compl. ¶¶ 
99, 104), because that provision is unavailing where plaintiffs have not established that the action 
is brought in the district where HKEx resides, is found, or transacts business.  See Daniel v. Am. 
Bd. of Emergency Med., 428 F.3d 408, 425, 427 (2d Cir. 2005) (holding that “the extraterritorial 
service provision of Clayton Act Section 12 may be invoked to establish personal jurisdiction . . . 
only when the action is brought in the district where the defendant resides, is found, or transacts 
business”).  It is clear that HKEx does not reside and is not found in the Southern District of New 
York, see Lamba Decl. ¶ 4, and plaintiffs allege nothing to the contrary.  Nor have plaintiffs 
alleged any facts suggesting the “practical everyday business or commercial concept of doing 
business or carrying on business of any substantial character” necessary to show that HKEx is 
doing business in the Southern District of New York.  See Daniel, 428 F.3d at 430 (rejecting 
mere solicitation of business from a forum or intermittent contacts as sufficient) (citation 
omitted); Lamba Decl. ¶¶ 6-25.  Thus, plaintiffs cannot rely upon Section 12 of the Clayton Act 
to try to establish personal jurisdiction. 
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A. Plaintiffs Cannot Satisfy Their Burden To Show That The Court Has 
Personal Jurisdiction Over HKEx Under New York Law  

To establish personal jurisdiction over HKEx, plaintiffs must allege facts suggesting that 

HKEx is subject either to general or specific jurisdiction in the Southern District of New York.   

First, plaintiffs cannot show personal jurisdiction over HKEx pursuant to Fed. R. Civ. P. 

4(k)(1)(A), which would permit this Court to exercise personal jurisdiction over a defendant who 

is subject to the jurisdiction of a court of general jurisdiction in the State of New York.  In order 

for § 4(k)(1)(A) to support jurisdiction, the plaintiffs must be able to establish either general 

jurisdiction over HKEx pursuant to C.P.L.R. § 301 or specific jurisdiction pursuant to C.P.L.R. 

§302(a)(1).  Plaintiffs can establish neither here.   

To exercise general jurisdiction under C.P.L.R. § 301, plaintiffs must allege that a 

defendant is “engaged in continuous, permanent, and substantial activity in New York.”  See, 

e.g., United Mobile Techs., LLC v. Pegaso, Sa. de C.V., 509 F. App’x 48, 50 (2d Cir. 2013).  

This requires plaintiffs to show that the entity is “‘doing business’ in New York not occasionally 

or casually, but with a fair measure of permanence and continuity.”  See Hoffritz for Cutlery, Inc. 

v. Amajac, Ltd., 763 F.2d 55, 58 (2d Cir. 1985).  Plaintiffs have not pleaded any facts suggesting 

such permanent contacts, and, as the Lamba Declaration demonstrates, such permanent contacts 

do not exist.  See Lamba Decl. ¶¶ 6-25. 

To exercise specific jurisdiction under C.P.L.R. §302(a)(1), plaintiffs’ cause of action 

must arise from the defendant’s transaction of business in New York.  See Licci, 673 F.3d at 60.  

To show the requisite transaction of business, a plaintiff must demonstrate purposeful availment 

of the privilege of conducting business in New York.  See id. at 61.  The hallmark of the analysis 

is whether a defendant’s contacts indicate its intent to invoke the benefits and privileges of New 

York law.  See id.  Here, plaintiffs have not alleged that HKEx purposefully availed itself of the 
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privilege of transacting business in New York, or how HKEx allegedly did so.  Nor have 

plaintiffs alleged how any of the challenged conduct in this case arises from any contacts HKEx 

has with New York.  Accordingly, plaintiffs have not satisfied their burden of pleading a prima 

facie case of specific jurisdiction, and have alleged no basis for the Court to exercise personal 

jurisdiction over HKEx under New York law. 

B. HKEx Is Also Not Subject To General Or Specific Jurisdiction Under Fed. R. 
Civ. Pro. 4(k)(2) 

Because HKEx is not subject to personal jurisdiction pursuant to New York law (or any 

other state’s courts of general jurisdiction) and plaintiffs’ claims arise under federal antitrust law, 

under Federal Rule of Civil Procedure 4(k)(2) a federal district court may exercise personal 

jurisdiction over HKEx only if exercising jurisdiction is “consistent with the United States 

Constitution and laws.”  See Porina v. Marward Shipping Co., 521 F.3d 122, 127 (2d Cir. 2008) 

(quoting Fed. R. Civ. P. 4(k)(2)).  Thus, “Rule 4(k)(2) confers personal jurisdiction over a 

defendant so long as the exercise of jurisdiction comports with the Due Process Clause of the 

Fifth Amendment.”  Dardana Ltd. v. Yuganskneftegaz, 317 F.3d 202, 207 (2d Cir. 2003); see 

also Porina, 521 F.3d at 127.  But the exercise of jurisdiction over HKEx in New York -- or 

anywhere in the United States -- would not comport with constitutional due process. 

The due process inquiry involves two steps.  First, the Court considers “whether the 

defendant has sufficient minimum contacts with the forum to justify the court’s exercise of 

personal jurisdiction.”  Porina, 521 F.3d at 127.  A plaintiff satisfies this “minimum contacts” 

standard by establishing either (1) “general jurisdiction” based on the defendant’s ‘“continuous 

and systematic general business contacts’ with the United States,” or (2) “specific jurisdiction” 

“arising out of or related to the defendant’s contacts with the forum.”  Second, if the plaintiff 

shows that the defendant has sufficient minimum contacts, the court considers whether 
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exercising personal jurisdiction “is reasonable under the circumstances of the particular case.”  

Id. at 127, 128.  

Here, as noted above, plaintiffs cannot demonstrate that HKEx has sufficient contacts 

with New York or with the United States to establish either general or specific jurisdiction.  

Thus, the Court also cannot exercise personal jurisdiction over HKEx pursuant to the federal 

long-arm provision found in Rule 4(k)(2).   

1. The Court Lacks General Jurisdiction Over HKEx 

General jurisdiction is typically based on the defendant’s “continuous and systematic 

general business contacts” with the forum, rather than contacts related to the specific cause of 

action.  See Helicopteros Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 416 (1984).  The 

“paradigm forum for the exercise of general jurisdiction” over a corporation is its “place of 

incorporation” and “principal place of business.”  Goodyear Dunlop Tires Operations, S.A. v. 

Brown, 131 S. Ct. 2846, 2853-54 (2011); see also In re Roman Catholic Diocese, 745 F.3d 30, 

38-39 (2d Cir. 2014) (noting only a limited set of circumstances warranting general jurisdiction).  

Alternatively, a defendant may be subject to general jurisdiction in the “exceptional” case where 

its activities “[are] so substantial and of such a nature as to render the corporation at home” in the 

forum state.  See In re Roman Catholic Diocese, 745 F.3d at 39 (quoting Daimler AG v. Bauman, 

134 S. Ct. 746, 761 n.19 (2014)) (quotation marks omitted).  This is a high burden under which a 

plaintiff must show “that [the defendant’s] contacts approximate physical presence in the United 

States.”  See In re Foodservice Inc. Pricing Litig., No. 3:07 MD 1894, 2009 U.S. Dist. LEXIS 

117403, at *42 (citing In re Ski Train Fire in Kaprun, Austria, 257 F. Supp. 2d 717, 730 

(S.D.N.Y. 2003)). 

None of these avenues for general jurisdiction apply to HKEx.  HKEx is not incorporated 

or headquartered in the United States and is not organized under the laws of the United States.  
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See Lamba Decl. ¶ 6.  HKEx has never had its principal place of business in the United States.  

Id. ¶ 7.  Nor does HKEx engage in activities that would equate to its physical presence in the 

United States or remotely warrant general jurisdiction in the United States.  Indeed, HKEx has 

no presence in the United States whatsoever.  It owns no real property in the United States, much 

less the warehouses relevant here.  See Lamba Decl. ¶¶ 11-12.  It has no address, telephone 

listing, or fax number in the United States, see id. ¶¶ 15, and is not a licensed exchange 

controller here, see id. ¶ 20.  HKEx has no operations or physical presence in the United States 

and no plans to establish a permanent physical presence in the United States.  Id. ¶ 11.  HKEx 

owns no U.S. subsidiaries, id. ¶ 10, and receives no income in the United States, id. ¶ 16.  

Further, HKEx does not focus the promotion or marketing of its exchanges and clearing houses 

in New York (or anywhere in the United States).  Id. ¶¶ 23-24.  Rather, HKEx markets itself 

primarily in Asia, but also undertakes ad hoc marketing activities in other jurisdictions, including 

in -- but not primarily directed at -- the United States.  Id.  HKEx employees attend conferences 

or non-deal roadshows all over the world, including occasional trips to the United States.  Lamba 

Decl. ¶ 25.  But such irregular appearances in the United States are neither continuous nor 

systematic, and thus do not provide a basis for general jurisdiction over HKEx.    

Even in the face of far greater contacts than those here, courts consistently find an 

absence of general jurisdiction.  See, e.g., Goodyear, 131 S. Ct. at 2856-57 (foreign subsidiary of 

U.S. corporation lacked contacts with North Carolina to justify general jurisdiction there because 

it was not registered to do business there and had no employees, offices, or bank accounts there, 

even though it sold a small percentage of products in North Carolina); In re Roman Catholic 

Diocese, 745 F.3d at 40 (general jurisdiction lacking where diocese “operates no office or 

facility” in forum, even though it had employees there); Saudi v. Marine Atl., Ltd., 306 F. App’x 
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653, 655 (2d Cir. 2009) (general jurisdiction lacking where defendant “has no office in New 

York, no bank account or property in New York, and no employees permanently stationed in 

New York”); Bodum U.S.A., Inc. v. Hantover, Inc., No. 11 Civ. 8702, 2012 WL 1309176, at *4 

(S.D.N.Y. Apr. 16, 2012) (general jurisdiction lacking where defendant “owns no property in 

New York and has no offices, employees, bank accounts, post office boxes, telephone lines, or 

mailing addresses within the state”).  Notably, courts have specifically rejected sporadic 

attendance at conferences or occasional advertising or marketing in a forum as a basis to find that 

a defendant is subject to general jurisdiction there.  See e.g., Estate of Ungar v. Palestinian 

Auth., 400 F. Supp. 2d 541, 550 (S.D.N.Y. 2005) (occasional attendance at conferences in New 

York is insufficient basis for general jurisdiction), aff’d, 332 F. App'x 643 (2d Cir. 2009); 

Howard v. Klynveld Peat Marwick Goerdeler, 977 F. Supp. 654, 662 (S.D.N.Y. 1997) 

(advertising and marketing activities are not adequate basis for general jurisdiction absent a 

systematic and continuous course of doing business in the forum), aff’d 173 F.3d 844 (2d Cir. 

1999).   

Plaintiffs also cannot premise general jurisdiction on “corporate affiliation or stock 

ownership alone where corporate formalities are substantially observed and the parent does not 

exercise an unusually high degree of control over the subsidiary.”  NovelAire Techs., L.L.C. v. 

Munters AB, No. 13 Civ. 472, 2013 WL 6182938, at *12 (S.D.N.Y. Nov. 21, 2013).  Here, 

because HKEx, the LME, and Holdings are separate corporate entities, and plaintiffs have not 

and cannot allege facts suggesting that their corporate formalities and separate identities have 

been disregarded, personal jurisdiction cannot be premised on their corporate relationship.  See 

Lamba Decl. ¶¶ 26-32; see also Universal Trading & Inv. Co. v. Credit Suisse (Guernsey) Ltd., -

-- F. App’x ----, 2014 WL 1099222, at *2 n.1 (2d Cir. 2014) (“[A] parent company’s control over 
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a subsidiary is generally not enough to subject the subsidiary to suit in New York courts, and 

jurisdiction is only proper when the activities of the parent show a disregard for the separate 

corporate existence of the subsidiary.” (quotation marks omitted)).   

Thus, plaintiffs cannot rely on HKEx’s parent-subsidiary relationship with the LME or 

the composition of its board to assert general jurisdiction over HKEx in the United States.  

Volkswagenwerk Aktiengesellschaft v. Beech Aircraft Corp., 751 F.2d 117, 120 (2d Cir. 1984) 

(“The officers of any corporation that owns the stock of another necessarily exercise a 

considerable degree of control over the subsidiary corporation and the discharge of that 

supervision alone is not enough to subject the parent to New York jurisdiction.”).  Mere 

jurisdiction in the forum with respect to one entity does not warrant jurisdiction over its 

affiliates.  See, e.g., Goodyear, 131 S. Ct. at 2852 (court lacked general jurisdiction over foreign 

subsidiaries of U.S. parent corporation); In re Foodservice Inc. Pricing Litig., 2009 U.S. Dist. 

LEXIS 117403, at *43 (rejecting general jurisdiction under Rule 4(k)(2) because “ownership of 

United States subsidiaries does not establish jurisdiction over the foreign parent company” and 

collecting cases); see also Beach v. Citigroup Alternative Investments, No. 12 Civ. 7717 (PKC), 

2014 WL 904650, at *6-7 (S.D.N.Y. Mar. 7, 2014) (rejecting attempt to base general jurisdiction 

of subsidiary on jurisdiction over parent where the “facts alleged [we]re consistent with a 

traditional relationship between a parent company and a subsidiary” and did not give rise to 

inference that parties abused the corporate form); Bristol-Myers Squibb Co. v. Matrix Labs. Ltd., 

964 F. Supp. 2d 287, 293 n.2 (S.D.N.Y. 2013) (rejecting argument that jurisdiction could be 

exercised over foreign corporation based on contacts of affiliates and collecting cases).  

Plaintiffs’ conclusory jurisdictional allegations regarding HKEx’s alleged activities in the United 
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States “through the LME,” see, e.g., FLP Compl. ¶ 129, do not suffice to justify general 

jurisdiction over HKEx here. 

2. The Court Lacks Specific Jurisdiction Over HKEx 

Plaintiffs also have not alleged jurisdictional facts to support the exercise of specific 

jurisdiction over HKEx.  A court may exercise specific jurisdiction where “a suit aris[es] out of 

or related to the defendant’s contacts with the forum.”  Porina, 521 F.3d at 128 (quoting 

Helicopteros Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 414 n.8 (1984)).  This analysis 

“looks to the defendant’s contacts with the forum,” and jurisdiction “must arise out of contacts 

that the ‘defendant himself’ creates.”  Walden v. Fiore, 134 S. Ct. 1115, 1122 (2014) (quoting 

Burger King v. Rudzewicz, 471 U.S. 462, 475 (1985)) (emphasis in both).  As noted above, 

plaintiffs make a conclusory assertion of personal jurisdiction based on conspiratorial behavior 

allegedly aimed at the United States and/or this forum, but make no allegations regarding the 

actual conduct of HKEx or its connection to the challenged conduct except to allege that HKEx 

engages in warehousing activities through its ownership of the LME.  See, e.g., FLP Compl. ¶¶ 

128-129.  To be clear, however, HKEx does not itself license or operate any warehouses in the 

United States, or otherwise engage in warehousing activities in the United States.  See Lamba 

Decl. ¶ 22. 

The Complaint does not allege (and cannot allege) that the claim against HKEx arises out 

of any contacts HKEx had with the United States.  HKEx does not conduct, and has never 

conducted, business anywhere in the United States, much less business related to aluminum 

warehousing.  See Lamba Decl. ¶¶ 8, 22.  HKEx does not supply any goods or services in the 

United States.  Id. ¶ 19.  Nor has HKEx engaged in any promotional activity in New York that 

could even arguably relate to the subject of this litigation.  See id. ¶¶ 23-24.  Instead, HKEx is 

merely an exchange controller that exists and operates within Hong Kong.  See id. ¶¶ 4-5.  
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Plaintiffs provide no evidentiary facts to suggest how the allegations of this case arise from any 

contact between HKEx and New York or the United States; nor could they. 

Plaintiffs’ conclusory allegation that defendants could have anticipated causing damage 

in the United States is also insufficient to confer specific jurisdiction over HKEx.  

“‘[F]oreseeability’ alone has never been a sufficient benchmark for personal jurisdiction under 

the Due Process Clause.”  World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 295 (1980).  

Instead, plaintiffs must allege that a defendant’s “intentional, and allegedly tortious, actions” 

were “expressly aimed” at the United States.  See Calder v. Jones, 465 U.S. 783, 789 (1984).  

Plaintiffs have utterly failed to show that HKEx “expressly aimed” any of the alleged conduct at 

the United States.  

The Complaint here contains virtually no allegations concerning HKEx’s conduct at all.  

The only non-conclusory jurisdictional allegations in the Complaint concerning HKEx involve 

its status as an ultimate corporate parent to the LME from December 6, 2012, the existence of 

certain overlapping board members between the LME and HKEx, and the “promoting” of “its 

exchange.”  See FLP Compl. ¶¶ 127-129.  First, the LME is not a U.S. entity, and HKEx has no 

subsidiaries that are U.S. companies.  See Lamba Decl. ¶ 10.  To the extent that plaintiffs try to 

rely upon the contacts of the LME with the United States as the basis for specific jurisdiction 

over HKEx, (see FLP Compl. ¶ 129), they may not do so.  See, e.g., In re Foodservice Pricing 

Litig., 2009 U.S. Dist. LEXIS 117403, at *46-47 (rejecting specific personal jurisdiction over 

parent because allegations that parents had “knowledge of its subsidiary’s business practices are 

not allegations of purposeful availment sufficient to invoke the benefits and protections of the 

United States”); NovelAire, 2013 WL 6182938, at *10 (“As with general jurisdiction, the mere 

presence of a subsidiary in New York does not elevate the parent corporation’s contacts with the 
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state to the requisite level for specific jurisdiction.” (quotation marks omitted)).  Thus, even 

allegations regarding HKEx’s post-acquisition ownership of the LME coupled with the handful 

of empty allegations regarding HKEx’s board members and the conclusory assertion that HKEx 

controls the LME and manages warehousing activities “through the LME” do not attribute 

conduct to HKEx at all, much less conduct purposefully aimed at the United States.  

Plaintiffs’ only other jurisdictional allegation regarding HKEx is that it does business in 

the United States by “promoting its exchange among U.S. market participants including through 

business meetings and also through the warehousing activities” alleged in the Complaint.  FLP 

Compl. ¶ 129.  That conclusory assertion does not help plaintiffs establish specific jurisdiction 

over HKEx for this action.  It is not clear which of HKEx’s exchanges plaintiffs refer to when 

they allege the promotion of “its exchange” in the United States.  See FLP Compl. ¶ 129.  

Regardless, such activities do not relate to the subject matter of this litigation because they have 

nothing to do with warehousing.  HKEx’s activities in the United States are limited to employee 

attendance at occasional trade conferences and participation in sporadic non-deal roadshows.  

Lamba Decl. ¶ 25.  The majority of HKEx’s promotional activities take place within Hong Kong.  

Lamba Decl. ¶ 24.  Most importantly, plaintiffs have not alleged how HKEx’s alleged 

“promoti[on]” in the United States is related to the substance of this case.  Plaintiffs have not 

(and cannot) allege that HKEx’s sporadic attendance at industry conferences or non-deal 

roadshows in the United States is somehow related to the alleged conspiracy.  Nor can plaintiffs 

characterize any such meetings, or other communications in the United States, as contacts giving 

rise to plaintiffs’ claims against HKEx, even if plaintiffs alleged that such contacts related to 

HKEx’s purchase of the LME, since plaintiffs claim that the conspiracy led HKEx to overpay for 
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the LME.  FLP Compl. ¶¶ 26-27.  In short, the Complaint does not contain a single evidentiary 

fact that would support specific jurisdiction over HKEx in the United States. 

3. HKEx Is Not Subject To Personal Jurisdiction Under A Co-Conspirator 
Theory 

Plaintiffs also cannot rely on their general allegations of supposedly conspiratorial 

conduct as a basis for specific jurisdiction over HKEx under a co-conspirator theory.  To base 

specific jurisdiction on the acts of an alleged co-conspirator, the Second Circuit requires a 

plaintiff to (1) make a prima facie showing of a conspiracy, (2) allege specific facts that warrant 

an inference that the defendant was a member of the conspiracy; and (3) set forth evidentiary 

facts that connect the defendant to transactions that occurred in the United States.  In re Satyam 

Computer Servs. Ltd. Sec. Litig., 915 F. Supp. 2d 450, 484 (S.D.N.Y. 2013) (citing Allstate Life 

Ins. Co. v. Linter Grp. Ltd., 782 F. Supp. 215, 221 (S.D.N.Y. 1992)).  “Bland and conclusory 

assertions of conspiracy are insufficient.”  Id. (citing Linter, 782 F. Supp. at 221). 

Plaintiffs fail each of these prongs.  First, plaintiffs fail to make a prima facie showing of 

a conspiracy.  See The London Metal Exchange’s Memorandum In Supports Of Its Motion To 

Dismiss All Complaints On The Merits (ECF No. 334).  Second, plaintiffs do not allege any 

specific action by HKEx that ties it to the alleged conspiracy.4  See, e.g., Hinds Cnty. v. 

Wachovia Bank, N.A., 708 F. Supp. 2d 348, 362 (S.D.N.Y. 2010) (“Plaintiffs must allege a 

factual connection between each Defendant and the alleged conspiracy, and may not rely solely 

on . . . conclusory allegations.”).  Third, plaintiffs also fail to allege any evidentiary facts to 

connect HKEx to transactions or conduct that occurred in the United States.  See, e.g., In re 

Satyam Computer Servs., 915 F. Supp. 2d at 485 (dismissing defendant for lack of personal 

                                                 
4 Indeed, as noted below, plaintiffs do not (and cannot) plausibly allege why HKEx would 
participate in a conspiracy aimed at inflating the price that HKEx paid for the LME.  See infra 
Part II.A. 
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jurisdiction where factual allegations “do not demonstrate any link” between the relevant 

defendant and the transactions at issue).  With only conclusory allegations, and absent the 

requisite specific evidentiary facts, there is no basis for the court to conclude that HKEx 

purposefully directed its activities at the United States, either through its alleged co-conspirators 

or through the LME.  See, e.g., In re Terrorist Attacks on Sept. 11, 2001, 714 F.3d 659, 676 (2d 

Cir. 2013) (“conclusory” allegations are “insufficient for specific personal jurisdiction 

purposes”); Tarsavage v. Citic Trust Co., Ltd., --- F. Supp. 2d ----, 2014 WL 956408, at *3 

(S.D.N.Y. 2014) (Forrest, J.) (plaintiffs “may not rely on ‘conclusory statements … without any 

supporting facts,” and the Court “will not draw argumentative inferences in the plaintiff’s favor’” 

(citation omitted)); In re Satyam Computer Servs., 915 F. Supp. 2d at 485 (rejecting “such bare 

assertions” as basis for personal jurisdiction).   

4. The Exercise Of Personal Jurisdiction Over HKEx Would Be 
Unreasonable 

Finally, even if plaintiffs could establish that HKEx has relevant contacts with either New 

York or the United States, exercising personal jurisdiction over HKEx still would be 

unreasonable.  In assessing reasonableness, courts consider “[1] the burden on the defendant, [2] 

the interests of the forum State; . . . [3] the plaintiff’s interest in obtaining relief, [4] the interstate 

judicial system’s interest in obtaining the most efficient resolution of controversies; and [5] the 

shared interest of the several States in furthering fundamental substantive social policies.”  Chloé 

v. Queen Bee of Beverly Hills, LLC, 616 F.3d 158, 172-73 (2d Cir. 2010); see also Asahi Metal 

Indus. Co., Ltd. v. Super. Ct. of Cal., 480 U.S. 102, 113 (1987).  The Supreme Court has 

cautioned courts that “[g]reat care and reserve should be exercised when extending our notions 

of personal jurisdiction into the international field.”  Asahi, 480 U.S. at 115 (citation omitted).  

The above factors collectively weigh against jurisdiction here.  HKEx is domiciled in Hong 
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Kong, and there is an obvious burden to HKEx of having to defend itself against litigation in 

New York, where it has no offices or employees -- especially where, as here, it took no actions in 

the United States and is only involved in this litigation because of its acquisition of the LME 

well into the alleged conspiracy period.  Moreover, New York and the United States have little 

interest in including HKEx in this proceeding because plaintiffs can seek to obtain relief from the 

defendants that have not challenged jurisdiction, and as to whom plaintiffs actually allege 

participation in the alleged conspiracy.  In sum, plaintiffs simply have not shown a sufficient 

connection between HKEx and the United States to make the exercise of personal jurisdiction 

reasonable.5 

II. THE COMPLAINT FAILS TO STATE A CLAIM AGAINST HKEX 

The Court should also dismiss the Complaint with respect to HKEx for the separate 

reason that plaintiffs fail to state a claim and fail to sufficiently provide HKEx notice of the 

claims against which it must defend itself.  It makes absolutely no sense for plaintiffs to allege 

that HKEx was part of a conspiracy in which one of the purported goals was to artificially inflate 

the value of the LME before it was purchased by HKEx.  The implausibility of HKEx’s 

involvement in such a conspiracy only underscores the need for specific allegations as to 

HKEx’s alleged conduct and the allegations against which it must defend itself.  Yet Plaintiffs 

allege no conduct by HKEx at all.  Instead plaintiffs attempt to attribute the conduct of the LME 

to HKEx and impermissibly lump HKEx and the LME together (along with Holdings) 

throughout the Complaint.  Such allegations cannot suffice to state a claim against HKEx here. 

                                                 
5 Without waiving its personal jurisdiction argument herein, in the event that the Court finds that 
it has personal jurisdiction over HKEx, HKEx joins in the arguments currently pending before 
the Court to dismiss the antitrust claims for lack of antitrust standing, ECF No. 313, for failure to 
state a claim as applicable to HKEx, see ECF Nos. 317, 334, and to dismiss the state law claims, 
ECF No. 342. 
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A. It Is Not Plausible That HKEx Was A Co-Conspirator In A Conspiracy That 
Allegedly Inflated The Price It Paid For The LME  

Plaintiffs do not allege any plausible reason that HKEx would, or in fact did, participate 

in the alleged conspiracy.  Plaintiffs allege that the defendants conspired to delay the delivery of 

aluminum from LME warehouses so as to allow the warehouses to collect more rent from 

companies that stored their aluminum in the warehouses.  FLP Compl. ¶ 23.  They claim that 

among the effects of the alleged conspiracy, such practices artificially inflated the revenues of 

the LME, leading HKEx to overpay for the LME when it purchased the company in December 

2012. Id. ¶¶ 26-27.  Plaintiffs claim that this inflated payment benefitted the LME and the trader 

defendants who were minority shareholders in the LME at the time.  Id.; Plaintiffs’ Joint 

Opposition to London Metal Exchange’s Motion to Dismiss All Complaints on Sovereign 

Immunity Grounds, ECF No. 367, at 3, 22 (asserting an inflated value of the LME when HKEx 

acquired it).   

Not surprisingly, plaintiffs do not and cannot explain how or why HKEx would have 

participated in a conspiracy intended to inflate the price it paid for the LME.  Indeed, the only 

allegations specifically referencing HKEx further refute the inference that it joined any alleged 

conspiracy.  FLP Compl. ¶ 78 (alleging “promising statements from the new owners about 

reform”); ¶ 79 (asserting that “the new LME regime (under HKEx’s ownership) partially 

reversed itself . . . [and] proposed changes in load-out rules”); ¶ 239 (alleging that HKEx’s CEO 

referred to the length of queues as “a level one issue” and that he believed the length of queues, 

if accurate, “is not acceptable”); ¶ 252 (asserting load-out rule changes “under HKEx’s 

ownership”).  Such factual assertions cut against HKEx’s plausible involvement in the alleged 

conspiracy.  To the contrary, plaintiffs do not allege any facts that actually support allegations 
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against HKEx, and their baseless allegations do not plausibly state a claim against HKEx.  See 

Bell Atl. Corp. v. Twombly, 550 U.S. 544, 569-70 (2007). 

B. Plaintiffs Do Not Include Any Factual Allegations Of Wrongdoing By HKEx 

Even if the Court were to overlook the complete implausibility of HKEx’s alleged 

participation the conspiracy, the Complaint lacks even a single factual allegation of improper 

conduct by HKEx.  Though the Complaint contains more than 431 paragraphs and 115 pages, it 

does not once allege that HKEx did anything wrong.  Instead, the HKEx-specific paragraphs 

refer to the makeup of HKEx’s board, see FLP Compl. ¶ 128, its acquisition of the LME, see id. 

¶¶ 127-28, or alleged promotional activities or warehousing activities “through the LME,” see id. 

¶ 129.  The remaining allegations that include references to HKEx indicate that it did not engage 

in the challenged conduct at all.  See id. ¶¶ 78, 79, 239, 252.  In short, plaintiffs do not allege 

with factual specificity any misconduct by HKEx, and their claims cannot survive a motion to 

dismiss.  Twombly, 550 U.S. at 557; In re Digital Music Antitrust Litig., 812 F. Supp. 2d 390, 

417-19 (S.D.N.Y. 2011) (dismissing parent companies because “there are no allegations about 

any involvement of the Parent Companies” in the alleged misconduct). 

C. HKEx Is Not Liable For Any Alleged Acts Of The LME 

“[I]t is a general principle of corporate law deeply ‘ingrained in our economic and legal 

systems’ that a parent corporation . . . is not liable for the acts of its subsidiaries.”  United States 

v. Bestfoods, 524 U.S. 51, 61 (1998) (citation omitted).  To survive a motion to dismiss, a 

plaintiff must do more than allege conduct by a subsidiary and attribute that conduct to the parent 

corporation because it owns the subsidiary.  See, e.g., In re Digital Music Antitrust Litig., 812 F. 

Supp. 2d at 417-19 (S.D.N.Y. 2011) (dismissing parent companies for failure to plead their 

participation in the alleged misconduct); Conomos v. Chase Manhattan Corp., 1998 WL 118154, 

at *2-3 (S.D.N.Y. Mar. 17, 1998) (dismissing defendant parent where the only allegations related 
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to conduct of the subsidiary and the complaint simply refers to the parents and subsidiary 

together).   

To maintain an action against a parent for the actions of a company whose stock it owns, 

a plaintiff must therefore allege specific facts that establish “actual domination” over the 

subsidiary’s conduct.  Dejesus v. Sears, Roebuck & Co., 87 F.3d 65, 69-70 (2d Cir. 1996).  Mere 

ownership of an entity, even when coupled with some degree of overlap in board membership, 

does not permit a plaintiff to base claims against the parent on conduct alleged with respect to 

the subsidiary.  See Kingston Dry Dock Co. v. Lake Champlain Transp. Co., 31 F.2d 265, 267 

(2d Cir. 1929) (“Control through the ownership of shares does not fuse the corporations, even 

when the directors are common to each.”); In re Digital Music Antitrust Litig., 812 F. Supp. 2d at 

417-19 (dismissing parent companies because plaintiffs’ antitrust claims failed to assert a basis 

to pierce corporate veil and “there are no allegations about any involvement of the Parent 

Companies” in the alleged misconduct); Precision Assocs. v. Panalpina World Transp. (Holding) 

Ltd., No. 08-CV-00042, 2012 U.S. Dist. LEXIS 113829, at *12 (E.D.N.Y. Aug. 13, 2012) (“The 

plaintiffs must allege facts — not legal conclusions couched as factual allegations — that nudge 

their claims against each defendant across the line from conceivable to plausible, and the bare 

allegation that one defendant is the subsidiary of another fails to satisfy that requirement.” 

(emphasis added)); Desyatnikov v. Credit Suisse Group, Inc., No. 10-CV-1870, 2012 U.S. Dist. 

LEXIS 41180, at *5 (E.D.N.Y. Mar. 26, 2012) (dismissing claims against parent Credit Suisse 

where “the only link that the complaint asserts is that Credit Suisse is the parent company to 

Clariden Leu, which is insufficient to hold Credit Suisse  liable” and concluding that “it is not 

premature to dismiss Credit Suisse at this stage of the litigation” because “permitting plaintiff 
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discovery on the relationship between Credit Suisse and Clariden Leu would be [p]ermitting a 

‘fishing expedition’”). 

Where, as here, plaintiffs seek to assert claims against a parent (HKEx) based on conduct 

that, at most, involves a subsidiary (the LME), and in the absence of allegations that would 

support piercing the corporate veil, courts routinely dismiss claims against the parent company.  

In In re Digital Music Antitrust Litig., the court dismissed all of the claims against the parent 

company defendants because of the absence of relevant allegations about the parent companies. 

812 F. Supp. 2d at 419 (“There are no allegations that any Parent Company did anything 

actionable in the alleged antitrust conspiracy.”).  In the absence of such allegations, “[w]hether 

the . . . subsidiaries did anything actionable is not relevant with respect to the liability of the 

Parent Companies absent a basis to pierce the corporate veil.”  Id.  And because the plaintiffs in 

In re Digital Music failed to allege a basis to pierce the corporate veil and made “no allegation 

that the Parent Companies directed the subsidiaries to engage in an antitrust conspiracy,” the 

court dismissed the antitrust conspiracy claims against the parent companies.  See id.   

So too here.  Plaintiffs’ apparent premise for naming HKEx as a defendant is the fact that 

it is now the parent of the LME.  But plaintiffs offer no facts to suggest that the Court may 

disregard the separate corporate forms of the LME and HKEx.  Plaintiffs do not  allege that 

HKEx disregarded the separate corporate identities and exercised domination over the acts of the 

LME, or acted through it, even after HKEx purchased the LME in December 2012.  Instead, 

plaintiffs seek to plead an antitrust conspiracy involving HKEx without alleging conduct by 

HKEx.  The law does not allow that.  See Dejesus v. Sears, Roebuck & Co., 87 F.3d at 69.  

Accordingly, plaintiffs fail to state a claim against HKEx. 
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D. The Complaint Fails To Give HKEx Adequate Notice Of Plaintiffs’ Claims 

Federal Rule of Civil Procedure 8 “requires, at a minimum, that a complaint give each 

defendant ‘fair notice of what the plaintiff’s claim is and the ground upon which it rests.’”  

Atuahene v. City of Hartford, 10 F. App’x 33, 34 (2d Cir. 2001).  A complaint that names 

multiple defendants “must provide a plausible factual basis to distinguish the conduct of each of 

the defendants.”  Ochre LLC v. Rockwell Architecture Planning & Design, P.C., No. 12 Civ. 

2837, 2012 U.S. Dist. LEXIS 172208, at *16 (S.D.N.Y. Nov. 28, 2012) (emphasis added).  “By 

lumping all the defendants together” and by failing to provide a “factual basis to distinguish their 

conduct,” the Complaint here “fail[s] to satisfy this minimum standard” and should therefore be 

dismissed.  Atuahene, 10 F. App’x at 34.   

Here, plaintiffs explicitly attempt to “lump together” the LME, Holdings, and HKEx.  See 

FLP Compl. ¶ 130.  But such unspecified pleading does not give sufficient notice to HKEx (or to 

the LME or Holdings) as to the factual predicates for any specific conduct by HKEx that 

plaintiffs challenge.  Atuahene, 10 F. App’x at 34.  The Complaint refers to HKEx specifically in 

only a handful of paragraphs, and in many of those HKEx’s actions are actually praised by 

plaintiffs.  See FLP Compl. at ¶ ¶  78, 79, 239, 252.  None of those paragraphs actually addresses 

any alleged wrongful conduct by HKEx or attempts to tie HKEx to the challenged conduct here.  

Thus, HKEx lacks sufficient notice of its alleged misconduct, as necessitated by Rule 8.  See, 

e.g., Ochre, 2012 U.S. Dist. Lexis 172208, at *16-18 (dismissing complaint where facts were 

“‘lumped’ together and thus d[id] not afford each defendant adequate notice of the factual 

allegations it faces,” and noting that “[s]uch ‘lumping’ of allegations is exactly what the Second 

Circuit warned against … plaintiff cannot force the various defendants to guess at the nature of 
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its claims”).6  The Complaint should therefore be dismissed against HKEx for failure to state a 

claim on this separate ground as well.   

CONCLUSION 

For the foregoing reasons, HKEx respectfully requests the Court to dismiss the claims 

against it with prejudice in their entirety. 

Dated:  New York, New York  Respectfully submitted, 
             June 16, 2014 

 /s/ Margaret M. Zwisler            
Margaret M. Zwisler 
(margaret.zwisler@lw.com) 
William R. Sherman 
(william.sherman@lw.com) 
Jennifer L. Giordano 
(jennifer.giordano@lw.com) 
Jeffrey H. Newhouse 
(jeffrey.newhouse@lw.com) 

LATHAM & WATKINS LLP 
555 Eleventh Street, N.W., Suite 1000  
Washington, D.C.  20004 
Telephone:  (202) 637-2200 
Facsimile:  (202) 637-2201 

Attorneys for Defendant Hong Kong 
Exchanges and Clearing Limited  

 

                                                 
6 See also Gurfein v. Ameritrade, Inc., 411 F. Supp. 2d 416, 427 (S.D.N.Y. 2006) (dismissing 
complaint that “fails to make any distinction between Knight Execution and Knight Financial, 
referring to them collectively throughout the amended complaint as ‘Knight,’ and making all 
allegations generally against ‘defendant Knight’ or ‘Knight’” on the ground that “[t]hose are two 
separate entities, … and the allegations against them must also be separate and specific”); In re 
Toyota Motor Corp. Unintended Acceleration Mktg., Sales Practices & Prods. Liab. Litig., 826 
F. Supp. 2d 1180, 1201 (C.D. Cal. 2011) (dismissing complaint based on “failure to ascribe any 
predicate act to a particular Defendant rather than impermissibly ascribing conduct to ‘Toyota’ 
or ‘Defendants’ generally”). 
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