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Demystifying the Trans-Pacific Partnership: An American
and Canadian Perspective

Daniel Kiselbach, Alizee Bilbey, William E. Perry & Ryan Brady*

1 OVERVIEW

1.1 What Is theTrans-Pacific Partnership?

The Trans-Pacific Partnership (TPP) evolved from the
Trans-Pacific Strategic Economic Partnership Agreement
(P-4 Agreement), which was entered into force in 2006
between Brunei Darussalam, Chile, New Zealand, and
Singapore to liberalize the economies in the Asia-Pacific
market. The purpose of this agreement was to attract new
Asia-Pacific members. In the following years the
enlargement of the partnership occurred quickly.1 As of
June 2013, the member countries include: Chile, New
Zealand, Singapore, Brunei Darussalam, United States of
America, Australia, Vietnam, Peru, Malaysia, Canada, and
Mexico. On April 20, 2013, TPP members formally
approved Japan as a participant to TPP negotiations, who
will join the next set of talks.2 Upon successful integration
of Japan, the market size of the TPP will be more than
792 million people with a combined GDP of $27.5
trillion, accounting for nearly 40% of world economic
output.3

The original P-4 Agreement provides for almost total
liberalization of goods and removes limitations to market
access in services. In the ongoing TPP negotiations,
Member States are seeking to achieve a free trade
agreement (FTA) that provides free market access to
services, investment, and government procurement, and to
develop tariff packages “that will open […] industrial
goods, agricultural, and textiles markets to one another.”4

TPP members are seeking to agree on a single tariff
schedule and common rules of origin to promote trade
among the countries, though there is no indication yet as
to whether this will be achieved.5 Considerations have
included discussions regarding the developments in
information technology to support competitiveness and
promote trade.6 Finally, the TPP will address the
challenges of small and medium sized enterprises (SMEs)
while seeking to maximize supply chain efficiencies in
Asia and the Americas.7

As a result of its late entry to the TPP, Canada agreed to
be bound by the terms that had already been discussed by
current partners and was given a “second-tier status” to
remove its veto authority during future negotiations. TPP

Notes
* Daniel Kiselbach, Partner, Deloitte Tax Law LLP and Alizee Bilbey, Student, Miller Thomson LLP (who focused on the Canadian issues) and William E. Perry, Partner and

Ryan Brady, Legal Intern, Dorsey & Whitney, in support of the American Chamber of Commerce in Canada, Pacific Chapter. The authors welcome comments which may be
sent care of Daniel Kiselbach at dkiselbach@deloitte.ca or William E. Perry at perry.william@dorsey.com.

1 Jeffrey J Schott, Barbara Kotschwar & Julia Muir, Understanding the Trans-Pacific Partnership (Washington: Peter G. Peterson Institute for International Economics, 2013) at 5.
2 This article will refer to the TPP inclusive of Japan as the 12th Member State and will include Japan in the analysis; US, Office of the United States Trade Representative,

Statement by Acting U.S. Trade Representative Demetrios Marantis Regarding Japan and the Trans-Pacific Partnership (Washington, DC: The Office of the President, 12 April 2013),
online: Office of the United States Trade Representative < http://www.ustr.gov/about-us/press-office/press-releases/2013/april/amb-marantis-japan-tpp>.

3 All dollar amounts used in this article will refer to United States Dollars, unless otherwise stated; “Trans-Pacific Partnership Free Trade Agreement Negotiations”, online:
Foreign Affairs and International Trade Canada <http://www.international.gc.ca/trade-agreements-accords-commerciaux/agr-acc/tpp-ptp/info.aspx?lang=eng>.

4 US, Office of the United States Trade Representative, Trans-Pacific Partnership Trade Ministers’ Report to Leaders (Vladivostok, Russia: The Office of the President, 9 September
2012), online: Office of the United States Trade Representative < http://www.ustr.gov/about-us/press-office/press-releases/2012/september/tpp-trade-ministers-report-
to-leaders>.

5 Supra note 4.
6 Supra note 4.
7 Supra note 3.

ARTICLE

413
Global Trade and Customs Journal, Volume 8, Issue 11&12
© 2013 Kluwer Law International BV, The Netherlands



negotiations to date have been kept secret, and with the
exception of leaked chapters related to investment,
regulatory coherence, and intellectual property, none of the
text of the agreement has been released to the public.

1.2 What Are theTrade Indicators of the
Member States?

The goal of the TPP is to create a comprehensive free trade
agreement to liberalize trade in most goods and services.8

Canada became an official member of the TPP in late 2012,
having sought membership with the aim of strengthening
economic ties with the Asia-Pacific market. The TPP had
a combined GDP of over $26 trillion and over $5 trillion
in exports of goods and services in 2011 (see Table 1). This ac-
counted for 38% of world GDP in 2011.

Table 1 Trade Indicators, 2011 (Value in Billions of U.S.
Dollars)9

Goods Services

Country GDP Exports Imports Exports Imports

Australia 1, 379 270 244 51 59

Brunei
Darassalam

16 12 3 1 2

Canada 1, 736 452 463 78 104

Chile 249 81 75 12 15

Japan 5, 867 823 855 143 166

Malaysia 288 228 188 36 38

Mexico 1, 153 350 361 15 25

New
Zealand

160 38 37 10 11

Peru 177 46 38 4 6

Singapore 240 410 366 129 114

United
States

14, 991 1, 480 2, 266 589 395

Vietnam 124 97 107 9 12

TOTAL 26, 380 4, 287 5, 003 1, 077 947

Although the TPP is not an initiative of the Asia-Pacific
Economic Cooperation (APEC), current TPP members are
all APEC members, and the TPP expansion plan could be
inclusive of the remaining APEC countries. This
expansion would result in a free trade agreement
encompassing approximately 55% of world GDP and 44%
of world trade.10

At the end of May 2013, China indicated its intention
to study the possibility of joining the TPP.11 Though
unclear at the time of writing of this article whether TPP
members will choose to invite China to join partnership
talks, if they do so, the combined GDP of the partnership
would exceed $34 trillion and would reach almost 50% of
world GDP.12 Canada’s trade relationship with China is
strong, as China remains Canada’s second top trade partner
in the world after the United States (U.S.). Exports to
China were thirteen times higher in 2012 than in 2002,
and imports were five times higher. The inclusion of
China in the TPP would benefit Canada’s already strong
relationship with China.

2 BACKGROUND – U.S. FREE TRADE

AGREEMENTS

The U.S. has implemented free trade agreements with
twenty countries, including six TPP members—Australia,
Canada, Chile, Mexico, Peru, and Singapore.13 In addition
to the TPP, the U.S. also began negotiating the
Transatlantic Trade and Investment Partnership (TTIP)
with the European Union (E.U.) in July 2013.14 TTIP’s
goal is to reduce tariffs between the U.S. and E.U., as well
as strengthen the relationships between parties.

The North American Free Trade Agreement (NAFTA),
between the U.S., Canada, and Mexico, became effective in
1994 and is the most significant U.S. free trade agreement
by volume of trading, encompassing $1.6 trillion total in
2009 (the latest combined statistics for goods and
services).15 NAFTA effectively made all trade between the
U.S., Canada, and Mexico tariff and restriction free16,

Notes
8 Christy Chen, “Trans-Pacific Partnership: Canada’s Next Trade Agreement?”, online: BMO < www.bmonesbittburns.com/economics/focus/20130517/feature.pdf>.
9 World Trade Organization, Trade Statistics (13 April 2013), online: World Trade Organization <www.wto.org>.
10 “What is Asia-Pacific Economic Cooperation?”, online: APEC < http://www.apec.org/about-us/about-apec.aspx>.
11 Kevin Yao, “China to study possibility of joining U.S.-led trade talks”, online: Reuters <http://www.reuters.com/article/2013/05/30/us-trade-asiapacific-china-

idUSBRE94T0X420130530>.
12 Note that the combined GDP is based on 2011 numbers.
13 USTR, Free Trade Agreements, http://www.ustr.gov/trade-agreements/free-trade-agreements (last visited July 19, 2013).
14 European Commission, Transatlantic Trade and Investment Partnership (TTIP)http://ec.europa.eu/trade/policy/in-focus/ttip/ (last visited July 19, 2013).
15 USTR, North American Free Trade Agreement (NAFTA), http://www.ustr.gov/trade-agreements/free-trade-agreements/north-american-free-trade-agreement-nafta (last visited

July 19, 2013).
16 Ian F. Fergusson et al., The Trans-Pacific Partnership Negotiations and Issues for Congress, CONGRESSIONAL RESEARCH SERVICE, 14 (June 17, 2013).
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except for select agricultural goods.17 Canada and Mexico
are also by far the largest U.S. trading partners in the TPP,
combining for 72.4% of total imports and exports with
the U.S in 2012 out of all TPP participants (see Table 2).18

Therefore, any significant U.S. economic gains through
trade liberalization are likely to occur through broad
accession to the TPP by countries with whom the U.S.
does not already have a free trade agreement.

Table 2 U.S. Imports and Exports with Canada and Mexico,
2012 (Value in Billions of U.S. Dollars)19

Country Imports Exports Combined Imports
and Exports

Combined
Percentage of
TPP Total

Canada 324.2 291.8 616 40.2%

Mexico 277.7 216.3 494 32.2%

Other
TPP

241.7 180.9 422.6 27.6%

Total
TPP

843.6 689 1,532.6 100.0%

3 BACKGROUND – CANADA’S FREE TRADE

AGREEMENTS

Canada has implemented ten free trade agreements
involving thirteen countries, has concluded negotiations
with Honduras, and is in ongoing free trade agreement
negotiations for fourteen additional agreements, including
with the E.U.20 The TPP will strengthen the existing
partnerships that Canada has with several countries in the
Americas, including the U.S., Mexico, Chile, and Peru,
and will open up significant markets for trade with
Canada where no bilateral trade agreements exist, notably
in Asia.

Canada is currently in negotiations with Japan for a
bilateral free trade agreement. The recent addition of
Japan to the TPP will solidify the relationship that the
two countries have been building through bilateral
negotiations. The net gain for Canada from the remaining
TPP countries with which Canada has no free trade

agreement appears to be small, as exports to those
countries (Australia, Brunei Darussalam, Malaysia, New
Zealand, Singapore, and Vietnam) in 2012 represented less
than 1% of Canada’s world total and imports represented
only 1.7%. However, the TPP will allow these trade
relationships to become stronger, much like NAFTA did
for the Canada-Mexico trade relationship (see Table 3).

Table 3 Canada-Mexico Trade Indicators, 1995 and 2012
(value in millions of U.S. dollars)21

Year Value Percentage of world Total

1995 Exports 846 0.44%

Imports 3, 899 2.37%

2012 Exports 5, 391 1.18%

Imports 25,530 5.5%

Membership in the TPP will also give Canada an
economically and strategically significant position in the
Asia-Pacific trade bloc that will allow future trade
opportunities to prosper in the context of freer trade. The
reduction of trade barriers within the TPP will push
member countries to seek trade within the partnership –
this strategic position will only benefit Canada as future
trade develops in currently weaker trade relationships.

In 2011, the trade of goods and services in Canada
exceeded $1 trillion and accounted for 63% of its GDP. In
2012, one in five jobs in Canada depended on trade.22 Free
and open trade with the Asia-Pacific market will allow for
expansion and diversification of key sectors. 71% of
Canada’s GDP is guided by the service sector, and to
engage in a free trade agreement where those services can
be exported is economically beneficial to Canada.23

4 U.S. STRATEGY IN JOINING THE TPP

The U.S. seeks to satisfy a number of long-term interests
by joining the TPP. First, U.S. entry into the TPP will
increase U.S. exports by opening up foreign markets.24

Under the TPP, U.S. exports are expected to rise above

Notes
17 Foreign Affairs, Trade and Development Canada, Tariff Elimination, http://www.international.gc.ca/trade-agreements-accords-commerciaux/agr-acc/nafta-alena/tariff-accel.

aspx?lang=en (last visited July 19, 2013).
18 Supra note 16, at 1.
19 Supra note 16, at 1.
20 “Negotiations and Agreements: Free Trade Agreements”, online: Foreign Affairs and International Trade Canada <http://www.international.gc.ca/trade-agreements-accords-

commerciaux/agr-acc/fta-ale.aspx?lang=eng#a1>.
21 NAFTA came into force in 1994.
22 House of Commons Debates, 41st Parl, 1st Sess, No 76 (6 May 2013) at 1535 (Hon. Ed Fast).
23 Luiza Ch. Savage, “Ed Fast on Canada’s Shift Toward Asia, FTAs and exports of expertise”, online: <http://www2.macleans.ca/2012/10/10/on-canadas-shift-toward-asia-free-

trade-agreements-and-exports-of-expertise/>.
24 United States Association of Importers of Textiles and Apparel, Trans-Pacific Partnership, http://www.usaita.com/policyadvocacy/issues/646-trans-pacific-partnership (last

visited July 19, 2013).
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2025 baseline estimates by almost $124 billion.25 More
importantly, U.S. exports may rise even further depending
on how many countries accede to the TPP. For instance, if
the U.S. can draw in more countries and larger economies,
such as the recently-added Japan, the TPP could develop
into a Free Trade Agreement of the Asia-Pacific
(FTAAP).26 Under an FTAAP, U.S. exports would rise
above the 2025 baseline estimates by $575.9 billion.27

The TPP’s living agreement structure was designed to
develop the TPP into an FTAAP, further opening up
markets for U.S. exports.

Second, the U.S. wants the development of an FTAAP
from the TPP, specifically, as opposed to the Association of
Southeast Asian Nations (ASEAN), because the U.S. wants
to take the leadership role in creating it. By leading the
creation of an FTAAP, the U.S. can entrench its own
interests within the ultimate trading structure, as well as
author a blueprint for future agreements.28 Now that the
TTIP negotiations are underway for a similar, Atlantic free
trade agreement between the U.S. and Europe, the U.S.
could be uniquely positioned as the only member of the
two dominant trading blocs of tomorrow.29 With the U.S.
leading the development of the TPP, such an agreement
would likely be the paradigm for the TTIP, fashioned with
U.S. interests in mind.

Third, the U.S. also wants to prevent the ASEAN (or
offshoot organizations) from establishing its own FTAAP,
thereby isolating the U.S. from the Asia-Pacific. In other
words, the U.S. may be looking to increase trade and build
closer ties with the Asia-Pacific region before it is “too
late.” But the U.S.’s motives do not end with economic
reasons. Rather, geopolitical strategies may exist, as well.30

For instance, China is not currently a member of the TPP,
and the U.S.’s leadership in the TPP could offset China
economically, or at least temper China’s prodigious
economic power in the region and across the globe.

And fourth, the TPP promises an alternative path
towards a broad trading regime following the stalled Doha
Development Agenda administered by the World Trade
Organization (WTO).31 However, the TPP may not
replace the Doha talks, but spark a renewed commitment

to Doha by non-TPP parties such as India and Brazil, who
may fear isolation should the U.S. rely less on WTO
negotiations.32

5 CANADA’S STRATEGY IN JOINING THE TPP

Joining the TPP was a strategic move for Canada. Though
already engaged in free trade agreements, or in
negotiations for a free trade agreement, with its most
significant trading partners, Canada will benefit from a
multilateral TPP due to the extensive market that will
become more freely accessible.

Canada could not risk being excluded from such an
extensive partnership, particularly with its inclusion of
stakeholders such as the U.S. and, soon, Japan. Exclusion
from the TPP could cause Canada to lose market share to
the other Member States, while inclusion allows Canada to
safeguard existing relationships with significant trade
partners while establishing strategic relationships with
countries currently outside its FTA networks, particularly
in Asia. The rapidly-growing Asia-Pacific economies
provide significant opportunities for Canada to increase
trade and build closer ties through the TPP.

6 IMPACT OF THE TPP ON THE U.S

U.S. trade with TPP participants in 2012 totalled more
than $1.5 trillion,33 almost 10% of U.S. gross domestic
product (GDP). However, as TPP membership currently
stands, the agreement may not have a sizable immediate
effect on the U.S. The U.S. already has free trade
agreements with six of the eleven other TPP participants.
Only three of the U.S.’s top ten trading partners are
members in the TPP—Canada, Mexico, and Japan.34 And
the U.S. already has a free trade regime with Canada and
Mexico under NAFTA.

Nevertheless, 20% of U.S.-TPP trade in 2012 was with
countries not parties to a U.S. free trade agreement,
meaning that immediate gains from trade liberalization

Notes
25 Peter A. Petri and Michael G. Plummer, The Trans-Pacific Partnership and Asia-Pacific Integration: Policy Implications, PETERSON INSTITUTE FOR INTERNATIONAL

ECONOMICS, 7 (June 2012).
26 Meredith Kolsky Lewis, The Trans-Pacific Partnership: New Paradigm or Wolf in Sheep’s Clothing? 34 B.C. INT’L & COMP. L. REV. 27 (2011).
27 Supra note 25.
28 Supra note 26, at 39.
29 Len Bracken, New Zealand Minister Sees Future TPP, TTIP Agreements Overtaking WTO Talks, BLOOMBERG BNA (May 30, 2013).
30 Supra note 16, at 9.
31 Supra note 16, at 7.
32 Supra note 26, at 40.
33 Supra note 16, at 1.
34 U.S. Census Bureau, Top Trading Partners – Total Trade, Exports, Imports: Year-to-Date December 2012,http://www.census.gov/foreign-trade/statistics/highlights/top/

top1212yr.html (last visited July 19, 2013).
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are still available.35 Japan’s participation is likely the
biggest catalyst for U.S. economic gains, as trading with
Japan accounted for 6% of all U.S. goods traded and 7% of
all services traded in 2012. Importantly, no free trade
agreement with the U.S. already exists.36 Malaysia and
Vietnam are also promising new markets for trade
liberalization. Both countries have expanding economies
and a combined population exceeding 120 million, and
otherwise maintain high tariffs on U.S. imports (5 to 10
percent) that should be reduced over time.37

6.1 SignificantTrade Partners

The U.S. runs a trade deficit with its three largest trading
partners in the TPP—Canada, Mexico, and Japan.38 In
2012, U.S. imports from TPP countries represented 37%
of all U.S. imports.39 Total exports to TPP countries
represented 45% of all U.S. exports (see Table 4).40 Not
surprisingly, these high trading rates within the TPP are
largely the result of trading with neighbors Canada and
Mexico. Globally, Canada and Mexico are the U.S.’s second
and third largest import markets, respectively, and the
first and second largest export markets.41

Table 4 U.S. Trade with Current TPP Countries, 2012
(Value in Millions of U.S. Dollars)42

Country Total Imports Total Exports Total Balance

Australia 9,549.2 31,151.2 40,700.4 21,602

Brunei
Darassalam

86.3 157.6 243.9 71.3

Canada 323,936.5 292,539.7 616,476.2 -31,396.8

Chile 9,371.1 18,765.8 28,136.9 9,394.7

Japan 146,392.2 69,955 216,347.2 -76,437.2

Malaysia 25,933.2 12,840.9 38,774 -13,092.4

Mexico 277,569.8 215,931.2 493,501 -61,638.6

Country Total Imports Total Exports Total Balance

New
Zealand

3,436.1 3,227.4 6,663.5 -208.7

Peru 6,418.1 9,344.8 15,762.9 2,926.8

Singapore 20,231.9 30,525.2 50,757.1 10,293.4

Vietnam 20,266.1 4,624.3 24,890.4 -15,641.7

Total-TPP 843,190.5 689,063.1 1,532,253.6 -154,127.2

Total World 2,275,320 1,545,709 3,821,029 -729,611

The U.S. already has a free trade agreement with Canada
and Mexico under NAFTA, but economic relationships
between the countries could still change due to the TPP.
New provisions of the TPP could usurp old provisions of
NAFTA,43 and new relationships with other countries
could either divert U.S. trade from Canada and Mexico, or
reinforce it through stronger regional trade overall. At any
rate, the TPP will likely strengthen U.S. trading
relationships with other TPP countries.

6.1.1 Canada

Canada is the largest U.S. trading partner by total imports
and exports, both overall and among TPP members.44 The
U.S. trade deficit with Canada has fallen sharply since
2008, down to $31.4 billion in 2012.45 However, the U.S.
also recorded a trade surplus with Canada in services trade
totalling $28 billion in 2011.46 Almost all trade with
Canada is tariff and restriction free due to existing free
trade agreements, first under the United States-Canada
Free Trade Agreement of 1988 and then under NAFTA
beginning in 1994.

6.1.2 Mexico

Mexico is the second largest U.S. trading partner in the
TPP by total imports and exports, and third largest

Notes
35 Supra note 16, at 10.
36 Supra note 16, at 10.
37 Supra note 16, at 10.
38 Supra note 16, at 1.
39 Supra note 16, at 1 (calculated with total imports, available at: http://www.census.gov/foreign-trade/Press-Release/2012pr/aip/related_party/rp12.pdf).
40 Id.
41 U.S. Census Bureau News, U.S. Goods Trade: Imports & Exports by Related-Parties 2012, http://www.census.gov/foreign-trade/Press-Release/2012pr/aip/related_party/rp12.pdf

(last visited July 19, 2013).
42 U.S. Census Bureau, Foreign Trade, http://www.census.gov/foreign-trade/index.html (last visited July 19, 2013) (details may not equal totals due to rounding).
43 Len Bracken, Mexican Official Foresees Review of TPP As Element in Process of Upgrading NAFTA, BLOOMBERG BNA (June 6, 2013).
44 Supra note 16, at 13.
45 U.S. Census Bureau, Trade in Goods with Canada, http://www.census.gov/foreign-trade/balance/c1220.html (last visited July 19, 2013).
46 Supra note 16, at 13.
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overall.47 The U.S. is also Mexico’s largest trading
partner.48 As with Canada, the U.S. has maintained an
overall trade deficit with Mexico ($61 billion in 2012),
but recently recorded a services trade surplus of $11.5
billion in 2011.49 Due to NAFTA, almost all trade with
Mexico is now tariff and restriction free.

6.1.3 Japan

Japan is the third largest U.S. trading partner in the TPP
by total imports and exports, and the fourth largest
overall.50 The U.S. recorded a $76.4 billion trade deficit
with Japan in 2012, a relatively consistent figure the last
fifteen years.51 However, the U.S. also recorded a trade
surplus with Japan of $17.5 billion in services trade in
2011.52 Given that the combined American and Japanese
GDP represents 30% of the world’s GDP, the level of
trade between the countries, and the lack of an existing
free trade agreement between them, Japan’s accession to
the TPP will provide substantial economic gains to the
U.S., as well as lend authority to the future of the TPP as
an FTAAP.53

In fact, Japan’s inclusion is expected to triple the
economic gains to the U.S.54 The senior fellow at the
Brookings Center for Northeast Asian Policy Studies,
Mireya Solís, has called the TPP “a unique opportunity to
finally open the Japanese market.”55 As previously noted,
South Korea recognizes this, as well, and may reconsider
joining the TPP in the near future.56

Furthermore, Japan’s inclusion changes the negotiation
dynamics in a few important ways. On the one hand,
Japan’s presence balances the negotiations against a U.S.-
centric agreement to create a more even playing field. On

the other hand, its shared interests with the U.S. in
government procurement, counterfeiting, and intellectual
property strengthen U.S. negotiating positions on these
issues with the less-developed countries.57 Therefore, in
terms of economic advantages, future accessions, and
negotiation dynamics, Japan’s recent inclusion has
revolutionized the TPP going forward.

6.2 Small- and Medium-Sized Enterprises

The TPP will seek to improve international market access
to SMEs. SMEs transact international business both
directly as buyers and sellers, and indirectly as suppliers
for other businesses. In the U.S., although SMEs account
for just 30% of the value of international trade, they
comprise 97% of firms trading internationally, and
provide half of all non-farm private sector jobs.58

Therefore, access to international markets for SMEs is
critical to growing business and creating jobs.

The TPP has an entire chapter dedicated to SMEs, the
contents of which are still unknown. However, it will
likely address the difficulty SMEs have had in
understanding, interpreting, and abiding by free trade
agreements.59 It will also likely provide better access to
tariff schedules and regulations.60 Such provisions should
ease SMEs’ transactions in spite of all free trade
agreements’ traditionally cost- and knowledge-prohibitive
nature.

6.3 Agriculture

The U.S. has been a net agriculture exporter every year
since 1960,61 and is currently on pace in 2013 for a record

Notes
47 Supra note 16, at 15.
48 Supra note 16, at 15.
49 Supra note 16, at 15.
50 U.S. Census Bureau News, U.S. Goods Trade: Imports & Exports by Related Parties 2012, (May 2, 2013), http://www.census.gov/foreign-trade/Press-Release/2012pr/aip/

related_party/rp12.pdf; see also supra note 16, at 1.
51 U.S. Census Bureau, Trade in Goods with Japan, http://www.census.gov/foreign-trade/balance/c5880.html(last visited July 19, 2013).
52 William Cooper, U.S.-Japan Economic Relations: Significance, Prospects, and Policy Options, CONGRESSIONAL RESEARCH SERVICE (February 20, 2013), http://www.fas.org/

sgp/crs/row/RL32649.pdf, table 3.
53 Id.
54 Mireya Solís and Mohammed Aly Sergie, Japan Boosts the Trans-Pacific Partnership, COUNCIL ON FOREIGN RELATIONS (August 9, 2013).
55 Id.
56 Id.
57 Id.
58 Supra note 16, at 47.
59 Supra note 16, at 48.
60 Supra note 16, at 48.
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$139.5 billion in agricultural exports.62 Nonetheless, the
dominant U.S. agricultural trade interest is expanding
market access in other countries to increase agricultural
exports even more.63 For instance, Vietnam presents the
best opportunity to do so in the TPP. Vietnam’s rising
income levels and economic growth have raised trade with
the U.S. from $1 billion in 2001 to $26 billion in 2012.64

Within 2012, the U.S. exported $1.7 billion of
agricultural products to Vietnam, and this is expected to
grow significantly in the coming years.65

Recognizing the U.S.’s interest to this end, Vietnam has
initially withheld further market access for U.S.
agricultural producers until the U.S. agrees to Vietnam’s
proposed “cut and sew” rule of origin for textiles (see
below, section 8.1[i]).

At the same time, certain sectors of U.S. agriculture
favor a more protective approach to international trade,
especially given the unique trading partners in the TPP.
For example, the U.S. dairy industry has balked at
eliminating tariffs with New Zealand, whose main export
to the U.S., dairy, would threaten U.S. producers. U.S.
producers charge that New Zealand’s leading dairy
cooperative’s 90% New Zealand market share confers
monopolistic privileges that would hinder competition by
U.S. producers.66 At the same time, New Zealand’s
cooperative points to anti-trust exemptions for U.S. dairies
and argues the same. Given this impasse, New Zealand has
little else to offer the U.S. as a trade-off in negotiations,
and may have to accept a continued dairy exclusion.67

Similarly, U.S. sugar producers and processors have
opposed liberalized market access in the TPP for their
Australian counterparts,68 as first seen in the U.S.-
Australia free trade agreement (AUSFTA). Effective in
2005, the AUSFTA carved out sugar from the market
access provisions to protect U.S. sugar producers from
Australian competition.69 Now, however, Australian sugar
producers and some U.S. businesses want to reopen this
negotiation. To this end, they cite the TPP leaders’ avowed
framework, which aspired to “comprehensive market
access: to eliminate tariffs and other barriers to goods and
services trade and investment.”70

But U.S. sugar producers counter that undoing the
market access exemption would flood the U.S. sugar
market and depress U.S. sugar prices.71 Likely, U.S. trade
representatives will also side with U.S. sugar producers to
avoid renegotiating sugar market access. Renegotiating
here would set a precedent for renegotiating other
previously signed free trade agreements. The U.S. has
already stated that it will simply incorporate previously
negotiated bilateral free trade agreements into the TPP
and will not reopen negotiations (see below, section 8.3).
The last thing the U.S. wants is TPP members lining up
to get a better deal on market access schedules already
hammered out.

6.4 Intellectual Property

The United States has been the driver of intellectual
property provisions in many free trade agreements, and the
TPP is no different. One of the few leaked chapters of the
TPP, the intellectual property chapter was drafted and
proposed by the United States. The U.S. has taken the lead
on recent free trade agreement intellectual property
provisions in part due to its insistence in passing the
WTO’s Trade-Related Aspects of Intellectual Property
(TRIPS) Agreement, signed in 1995. TRIPS is an
international standard for intellectual property rights
(IPR), the ratification of which is a requirement for all 159
WTO members. TRIPS was heavily pursued by the U.S.
and ushered in a high level of IPR, featuring the
mandatory recognition of patents for any inventions—in
any field of technology.

Since 1995, however, the U.S. has consistently tried to
negotiate even greater intellectual property rights in its free
trade agreements. Known as “TRIPS-plus,” these provisions
provide a higher level of protection than TRIPS. To do so, the
U.S. has often negotiated for IPRs that “reflect a standard of
protection similar to that found in U.S. law.”72 This strategy
has allowed the U.S. to domestically protect IPRs beyond the
TRIPS standard and then seek the same from free trade agree-
ment partners. The U.S. has pushed the envelope in this
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respect due to growing dissatisfaction with the level of IPR
protection in TRIPS.

The newer TRIPS-plus featured in the U.S.-proposed IP
chapter include: making patents available for new forms or
products regardless of improvements; making patents
available for diagnostic, therapeutic, and surgical methods;
extending patent terms; a variety of criminal penalties for
certain trademark and copyright violations; and linkage
between patent status and regulatory approval.73 These
features go beyond existing free trade agreements and, if
agreed upon, will work to extend the life of existing
patents, delay generic products entering markets, and
expand what can be patented.74

These increased IPRs would effectively raise protection
in all countries. For example, countries like Singapore that
do not ban parallel importation under its own bilateral
free trade agreement with the United States would now
have to do so.75 For other countries whose bilateral
agreements with the U.S. already ban parallel importation,
like Australia, these protections would be nothing new.

6.5 Investment Opportunities

The U.S. receives more foreign direct investment (FDI)
than any other country in the world, having taken in $227
billion in total FDI inflows for 2011.76 Not only does that
money add to the U.S. economy, but FDI also provides
jobs in the U.S. that pay on average 30% higher salaries.77

As the most popular destination for FDI, and its attendant
positive economic indicators, the U.S. wants foreign
investment provisions in the TPP to encourage and
protect FDI for all participants.

Although the U.S. typically receives the most FDI of
any country in the world, just eight countries are
responsible for much of that money—over 80% of it in
201078 – including Japan and Canada.79 Japanese
investors contributed over $20 billion in 2010, and

Canadians contributed almost $9 billion.80 The rest of the
TPP participants invested far less in the U.S., but by
diversifying its country base—and maintaining heavy
investments from Japan and Canada—the U.S. economy
could reap significant rewards.81

To incentivize FDI, the U.S. has pressed for an Investor-
To-State Dispute Settlement (ISDS) provision to allow
private foreign investors to arbitrate their claims in
international courts against a host government.82 ISDS
provisions are controversial because they allow foreign
investors to sue a host government in international
tribunals for compensation following measures adopted by
the host government that cause loss or damage to the
investor or its investment.83 Effectively, foreign investors
could bypass a host government’s domestic courts in favor
of an international tribunal, unrestrained by a host
government’s constitution or procedural protections.

Nonetheless, ISDS provisions are quite common in free
trade agreements and investment treaties, having been
around since the 1950s.84 Until recently, ISDS provisions
were an afterthought, as only sixty-nine cases were ever
filed with the World Bank (a popular tribunal) by 1999.
Since then, over 300 cases have been filed, and $13 billion
in damages are currently pending against states under
NAFTA’s ISDS provision, alone. All U.S. free trade
agreements contain ISDS provisions except for the
AUSFTA, and Australia remains opposed to the dispute
settlement provision eight years later. Australia has been
the sharpest critic of the TPP’s ISDS provision, citing
sovereignty infringement and unequal treatment to
domestic investors, but has recently agreed to at least
consider its inclusion.85

7 IMPACT OF THE TPP ON CANADA

The Member States of the TPP have agreed to work
towards developing a single tariff schedule and common
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rules of origin to promote regional commercial
networks.86 The single tariff schedule would promote
extensive trade among member countries while
strengthening ties both economically and politically. The
combined population of members of the TPP of almost
800 million people provides an extensive market within
which Canadian business can expand.

7.1 SignificantTrade Partners

In 2012, Canada ran a trade deficit with all TPP countries
except the United States, with which it ran a surplus (see
Table 5). The high trade volume between Canada and the
U.S. resulted in an overall surplus of trade between Canada
and all TPP countries. Total imports from TPP countries
represent over 60% of total Canadian imports. Total
exports to TPP countries represent almost 80% of total
Canadian exports – this is largely as a result of the high
trade volume with the U.S., of which exports represent
94% of total exports to TPP countries.

Table 5 Canada Trade with Current TPP Countries, 2012
(Value in Thousands of U.S. Dollars)87

Country Total Imports Total Exports Total Balance

Australia 2,080,643 2,039,899 4,120,542 -40,744

Brunei
Darassalam

6,713 4,304 11,017 -2,409

Chile 1,677,940 789,392 2,467,332 -888,548

Japan 15,029,956 10,362,568 25,392,524 -4,667,388

Malaysia 2,226,749 783,955 3,010,704 -1,442,794

Mexico 25,530,287 5,390,700 30,920,987 -20,139,587

New
Zealand

534,408 385,747 920,155 -148,660

Peru 3,685,348 536,444 4,221,792 -3,148,904

Singapore 1,425,220 908,908 2,334,128 -516,312

United
States

233,943,456 338,851,882 572,795,338 104,908,426

Vietnam 1,618,334 370,094 1,988,428 -1,248,240

Total-TPP 287,759,052 360,423,893 648,182,945 72,664,840

Total
World

462,289,756 454,583,058 916,872,814 -7,706,699

Only three of the TPP countries constitute Canada’s top
ten trading partners – United States, Japan, and Mexico.
There is no guarantee that the TPP will cause Canadian
businesses to increase trade with the remaining members,
though the market potential for those businesses will
grow. The TPP will reinforce the trade relationships that
Canada already has with its top trading partners, while
strengthening the relationships with other TPP countries
to increase trade between them.

7.1.1 United States

Canada’s economy is dependent on international trade.
The U.S remains by far Canada’s most significant trade
partner, with Canada-U.S trade constituting 62.5% of
Canada’s total world trade. Much of this dependence was
entrenched through the signing of the Canada-US Free
Trade Agreement in 1988 and NAFTA in 1994.

In the last ten years, the U.S. percentage of total world
imports and exports with Canada has steadily been
declining as Canada has increasingly diversified its trade
relationships (see Table 6). However, Canada’s exports to
the U.S. constituted 75% of total exports in 2012.
Though the Canada-U.S. relationship will be strengthened
through the TPP, and outdated or inefficient NAFTA
provisions may be repaired through its implementation,
Canada will benefit from diversifying its trade
relationships with the remaining Member States.

The diversification of trade in the Asia-Pacific region
would greatly benefit Canadian business, particularly in
reducing its dependence on the U.S. in oil and gas exports.
Canada would benefit from aligning its resources with the
rapidly growing Asian economies.

7.1.2 Japan

Canada and Japan are in ongoing negotiations to reach an
economic partnership agreement to liberalize trade
between the two countries. A free trade agreement with
Japan could translate into gains of up to $3.8 billion a
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Table 6 Canada-U.S. Trade, U.S. as % of World Trade, Imports and Exports88

2003 2004 2005 2006 2007 2008 2009 2010 2011 2012

Canada-U.S. % of
World

Imports 60.6 58.7 56.5 54.9 54.2 52.4 51.1 50.3 50 50.6

Exports 85.7 84.4 83.8 81.6 80 77.7 75 74.9 73.7 74.5

year in Canadian GDP.89 In TPP negotiations, Japan is
undoubtedly Canada’s most significant partner, as
negotiations between the two countries for a bilateral free
trade agreement have not yet been completed. The
importance of a secure trade relationship with Japan has
prompted the House of Commons Standing Committee on
International Trade to recommend that the government of
Canada conclude the economic partnership agreement
with Japan as soon as possible.

The recent introduction of Japan to TPP negotiations
will further secure the trade relationship that Canada and
Japan have been seeking in bilateral negotiations for a free
trade agreement. Japan is an important trade partner, as
Canada’s fourth largest trading partner in the world and
second largest trading partner in Asia. Japan is one of
Canada’s top markets for agriculture and food products,
following only the United States.90 Japan is Canada’s
largest FDI partner in Asia, with Japan’s FDI in Canada
totalling C$12.8 billion in 2011.91 Bilateral trade
between Japan and Canada in 2012 totalled almost $25
billion in 2012.

Given the capacity at which trade between Canada and
Japan already occurs, a TPP constituting freer trade
between the countries offers greater market potential to
Canadian business.92

7.2 Small- and Medium-Sized Enterprises

TPP negotiations will address the challenges to SMEs
while finding ways for them to seek greater achievement
in the Asia-Pacific market.93 A greater focus on trade

development in the form of a public-private partnership
would help Canadian firms trade successfully in Asia.94

Lynch and Sendall argue that these partnerships would
provide mass information sharing and market knowledge
for Canadian businesses interested in opportunities in
Asia.95 Reducing trade barriers to TPP countries will
allow SMEs to increase their market shares in the Asia-
Pacific, a region whose economic growth provides
significant trade and investment opportunities, while
allowing Canada to reduce its dependency on North
American trade.

7.3 Agriculture and MeatTrade

Canada imposes a supply management system in the
agricultural industry. Supply management is a
“government-imposed system of licenses and quotas that
limits the number of producers and their production of
agricultural products such as milk, chickens, eggs, and
cheese.”96 Prices of dairy are set nationally by the Dairy
Commission, which establishes a target price range, which
is then used by provincial governments to set provincial
rates.97 High tariffs are imposed on foreign products to
ensure that cheaper alternatives are not offered in the
Canadian market, guaranteeing that Canadian farmers
have higher prices than they would otherwise have.98

The supply management system will be a concern for
Canada in TPP negotiations, as countries such as
Australia, who dismantled its supply management years
ago, have argued that Canada’s supply management quotas
and tariffs should be removed. It is unclear from the
negotiation rounds in which Canada has participated
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whether or not Canada will be forced to abandon its
supply management system. If so, Canada could learn
from the Australia model, such as considering the quasi-
tax that Australia imposed on regulated products for a
period of time following the system’s dismantling.

Canadian farmers may benefit from the elimination of
the supply management system upon introduction to the
TPP, as the quota system as currently established would
prevent farmers from expanding production to gain access
to lucrative export markets.99 Freer international trade
would provide the Canadian farm industry with access to
international markets in which a greater opportunity to
increase exports in key products, such as canola oil and
meal, exists.100

Canada’s tariffs are high compared to other TPP
countries, and in order to reduce trade barriers, Canada
may be forced to reduce tariffs. As seen in Table 7, the
tariffs in Canada are sufficiently high to prevent imports
on those particular products, thereby reducing the
competition faced by Canadian farmers.

Table 7 Sample Tariff Comparisons between Canada, United
States, Australia, and New Zealand, Over Access

Commitment101

Tariff
Code

Product Canada United
States

Australia New
Zealand

040110 Milk and
cream of a
fat content
not
exceeding
1%

241% but
not less
than
$0.345/
liter

$0.34/liter Free Free

040510 Butter 298.5%
but not less
than $4.00/
kg

$0.123/kg Free Free

040610 Fresh cheese
and curd

245.5%
but not less
than $4.52/
kg

10% or
$1.509/kg

$Aus1.22/
kg

Free

040700 Eggs 163.5%
but not less
than 79.9¢/
dozen

$0.028/
dozen

Free Free

Though the supply management system provides support
to Canadian farmers, TPP Member States will likely push
for the abandonment of the system because of the
restrictions it places on their exports to Canada.

If participation in the TPP forces Canada to abandon its
supply management system, the impact would be to allow
Canadian food processors to access ingredients at lower
prices. Processors of dairy products, such as cheese and
yogurt, currently pay high prices for milk due to the set
prices put forward by the government under the supply
management system. Because of high tariffs, processors are
competitive in the Canadian market; however, the
reduction or removal of these tariffs in light of a free trade
agreement would open global opportunities.102

Those sectors already dependant on international trade
would also gain substantially from the removal of the
quota system, as access to greater financial opportunities
would develop. This increased market access also applies
to meat trade. Canada has been substantially cut off from
the South Korean market for beef and pork due to the
high tariffs and preferential access given to U.S.
exporters.103 Greater access to Asia through the TPP could
be greatly beneficial to Canada’s meat industry.

7.4 Oil & Gas, Mining, and Other Extraction

Canada’s trade dependency with U.S. is most clearly seen
in oil and gas exports, which constitute almost 25% of
total exports to the U.S. Oil and gas extraction is exported
almost exclusively to the U.S., with 98.9% of total world
exports from Canada going to the U.S. in 2012. Though
coal and other mining and quarrying exports have
developed over long periods of time in Asia, Canada would
benefit from diversifying its trade in the Asia-Pacific
region.

In 2012, Canada’s top export to Australia, totalling
$177 million, was mining and oil and gas field machinery
manufacturing.104 Western Australia’s mining and
petroleum industry has increased sharply, reaching a high
of $107 billion in 2011, which was an increase of 16%
over the previous year.105 In Western Australia alone, the
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potential for increased trade in machinery manufacturing
is significant.

In 2012, almost 40% of Canadian exports to Singapore
included boilers and mechanical appliances, electrical
machinery, and equipment.106 Over 17% of all Canadian
exports to New Zealand constituted boilers and
mechanical appliances. Exports of machinery and
engineering services to the Asia-Pacific market will be
likely to increase due to the fast-growing mining and
energy sectors and the modernization of agricultural
industries.107

7.5 Intellectual Property

Though TPP negotiations have been highly secretive and
drafts of the agreement have not officially been released, a
leaked document revealed that the U.S. is pushing for
stringent intellectual property provisions related to
generic drugs, which would give pharmaceutical
companies greater control over brand name drugs.108 This
control would largely be achievable as a result of the
granting of longer patent validity periods and patent term
extensions that are being pushed by the U.S. Though these
provisions would benefit pharmaceutical companies, it
would prevent more affordable generic versions from being
released to provide timely access to the public.

7.6 Automotive Goods and Vehicle
Manufacturing

In 2012, Canada exported 98.5% of total automobile and
light-duty vehicle manufacturing to the U.S. Canada’s
export market for this segment of vehicle manufacturing is
clearly dependent on trade with the U.S.

In 2012, 41.73% of Canadian imports from Japan
constituted motor vehicles, trailers, bicycles and
motorcycles.109 Canada’s tariff for imports of vehicles is
currently set at 6.1%.110 If TPP negotiations result in a
single tariff, imports of vehicles and vehicles parts from
Japan could increase dramatically. This would likely have
an impact on automotive production in Canada for
companies who have invested in Canada.

The implications of trade liberalization with Asian-
Pacific economies on the Canadian auto industry should be
considered in light of Japan’s recent invitation to join TPP
negotiations. A study by Dan Ciuriak that simulated the
effects of a Canada-Japan FTA on the auto industry serves
as a strong basis from which to anticipate potential effects
in Canada.111

Ciuriak used data that considered the segmentation of
the Canadian auto industry, such as the high
competitiveness between Canada and Japan’s compact and
compact utility vehicle segments.112 By analyzing
scenarios from data excluding compacts and compact
utility vehicles, Ciuriak found that the total impact of a
Canada-Japan free trade agreement would result in a
reduced Canadian output of $128 million or of 0.96% in
quantity terms, which refers to approximately 2,888 fewer
cars produced. Ciuriak estimated that the negative impact
on motor vehicle production would be offset by about
$65M of additional consumer expenditure.113

7.7 Investment Opportunities

FDI in Canada has been steadily increasing for decades,
with the U.S. a significant contributor. The world share of
U.S. FDI in Canada in 2012 was 51.5%. NAFTA has
likely contributed to providing opportunities for investors,
much like the TPP will. In 1999, almost 70% of Canada’s
total FDI came from NAFTA partners. In 2011, U.S. and
Mexico FDI accounted for less than 52% of the world
total. The U.S. remains Canada’s most significant trade
partner, however the TPP will allow a continued
development of trade diversity that will increase foreign
investment in Canada while gradually reducing its
dependence on the U.S.

In 2012, Europe accounted for 33% of world FDI in
Canada, while Asia/Oceania (which includes seven TPP
countries) accounted for only 11%. Involvement in the
TPP will enhance Canada’s attractiveness to investors in
the Asia-Pacific region and will increase the flows of FDI
into the country from this region.
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8 COMPLIANCE ISSUES - UNITED STATES

Because most U.S. free trade agreements have been
patterned after NAFTA, it may be that the TPP will
assume the same structure. If the TPP is drafted similarly,
issues that arose upon NAFTA’s implementation may arise
again. The secrecy of TPP negotiations has led to
questions regarding the state of international trade law
following its implementation. It is unclear how tariff
schedules, rules of origin, and trade relief duties will be
implemented.

8.1 Negotiating theTPP after NAFTA

8.1.1 Rules of Origin andTariff Shift

Rules of origin identify which products produced within
the territory of a free trade agreement will receive
preferential tariff treatment. These rules protect those
goods produced within the countries involved in the
agreement while helping to prevent foreign companies
from setting up “finishing factories” to claim its products
“originated” within the protected territory. The TPP
participants have agreed to come up with a unified rule of
origin applicable to all participants that will be “objective,
transparent, and predictable.”114

The U.S., Canada, and Mexico originally adopted a
large framework for rules of origin with the signing of
NAFTA in 1994. Under NAFTA, goods are classified into
thousands of classifications; goods may “originate” and
thus be protected from tariffs in a variety of different ways.
Gray areas may arise when goods are made from parts
originating elsewhere. Here, a good generally (1) must
undergo a “tariff shift,” in which it is “substantially
transformed” into a good with a different tariff
classifications, (2) it must meet a “regional value content”
(RVC), or (3) both. However, many sellers in non-NAFTA
countries may still circumvent these rules (see
antidumping and countervailing duties, below). Therefore,
for familiarity’s sake, the TPP will likely include rules of
origin similar to NAFTA, but perhaps with stronger
requirements.

For textiles, the rules of origin may be much stronger
than for other goods. The U.S. has proposed a “yarn

forward” rule of origin, already in almost all U.S. free
trade agreements, including NAFTA,115 in which for
goods to originate and receive tariff-free treatment, all of
the supplies used must originate, as well.116 This rule
would protect against entities in non-TPP countries,
especially China, from free-riding on tariff-free trade by
merely assembling substantially-made goods within the
TPP territory.117 However, this may limit TPP textile
entities with more global supply chains from selling goods
in other TPP countries.

By contrast, Vietnam has proposed a “cut and sew” rule
of origin in which its products could use materials
imported from non-TPP countries and still “originate”
within the TPP.118 As discussed, Vietnam has withheld
from the U.S. market access for agricultural goods until
the U.S. relents on the textile rule of origin, critical for
Vietnam’s textile industry. Recently, the U.S. has proposed
a compromise “short supply provision” to allow for certain
non-originating supplies.119

8.1.2 Antidumping and Countervailing Duties

Other concerning topics to the U.S. are antidumping and
countervailing duties (AD/CV), found in many free trade
agreements. Antidumping and countervailing duties are
trade relief mechanisms to prevent the importation of
goods sold at less than fair value. Respectively, these either
take the form of goods, underpriced goods “dumped” into
the domestic (U.S.) market, or goods subsidized by a
foreign government so as to injure a U.S. industry.120 As it
stands, aggrieved parties may file a petition with the
United States International Trade Commission (ITC) and
U.S. Department of Commerce requesting an
investigation into economic injuries from this type of
trade. If the Commerce Department finds dumping and/or
subsidization and the ITC determines that a domestic
industry is materially injured or threatened with material
injury, or the establishment of an industry is materially
retarded because of imports sold at dumped or subsidized
prices, the Commerce Department may issue either an
antidumping order and/or countervailing duty order
(depending on the type of investigation).121 These orders
impose high tariffs on the importation of particular goods,
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are issued against a particular foreign country, and are
enforced by the U.S. Customs Service.122

However, many producers in countries like Vietnam
and China hit with antidumping or countervailing duties
on their goods may still circumvent the imposed tariff.
Often, they reroute or “transship” their goods to a country
not subject to AD/CV duties for that particular good, and
ship it from there to the U.S. free from AD/CV duties. For
example, Malaysia is a recent hotbed for transshipment of
Chinese goods otherwise facing AD/CV duties upon entry
into the U.S.123 But because the USITC has not
investigated and issued orders against Malaysia for many
of these products, the goods enter the U.S. free from the
AD/CV duties on certain Chinese products.

From the Vietnamese and Chinese point of view,
however, the Commerce Department treats these countries
different from all other countries in the TPP, because it
considers them non-market economy countries (NMEs).
As NMEs, the Commerce Department refuses to use actual
prices or costs in China or Vietnam to determine whether
a Chinese or Vietnamese company is dumping. In contrast
to all other countries in the TPP, the Commerce
Department also refuses to use benchmarks in China or
Vietnam to determine subsidy rates. Both methodologies
substantially inflate U.S. dumping and subsidy rates on
products from those countries.

With Malaysia’s inclusion into the TPP, the United
States will almost certainly seek provisions mandating
greater policing and enforcement of antidumping and
countervailing duties to protect U.S. industries. However,
Malaysia and other transshipment countries may be
willing negotiators and could benefit as well. In contrast
to China and Vietnam, Malaysia is considered a market
economy country and the Commerce Department will use
actual prices and costs in Malaysia to determine dumping
or actual benchmarks in Malaysia to determine subsidy
rates. Through a circumvention investigation, however,
the Commerce Department could add Malaysian
companies to AD/CVD orders against China or Vietnam.

8.1.3 Currency Manipulation

Similar to dumping and foreign government subsidies,
unfair trade may also stem from currency manipulation by
foreign governments. For example, some critics have
charged the newest addition to the TPP, Japan, with
manipulating down the exchange rate of the yen to boost
exports.124 Two other members, Malaysia and Singapore,
are also charged with manipulation.125 According to
Celeste Drake, a policy specialist for trade and
international economics with the American Federation of
Labor and Congress of Industrial Organization (AFL-CIO),
“currency devaluation can wipe out any tariff and nontariff
achievements in the TPP virtually overnight.”126

U.S. lawmakers have taken note. A bipartisan group of
230 Congressional Representatives urged President
Obama to consider currency manipulation in the TPP
agreement.127 According to their letter to the President,
currency manipulation has increased the U.S. trade deficit
and cost American jobs.128 The inclusion of currency
manipulation in the TPP, traditionally handled by the
U.S. Department of Treasury, would be a first for U.S.
trade agreements. Although the U.S. and Japan have not
formally adopted the subject in their bilateral talks for the
TPP, Japan has at least agreed to a “snap back” provision
for higher duties on its automobiles if tariff disputes
arise.129 The nuts and bolts of such a final provision would
be contentious, and many countries’ actions, including the
U.S.’s, could be seen as manipulating the currency.
However, one former U.S. Trade Representative Official
predicts that currency manipulation will be included.130

8.2 Application of NAFTA under theTPP

The TPP may ultimately contain provisions in
contravention of those signed by the U.S., Canada, and
Mexico under NAFTA in 1994. As one Mexican official
recently reported, NAFTA will likely undergo an update
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following the signing of the TPP. In the meantime, the
U.S., Canada, and Mexico are reviewing NAFTA to
determine which elements expected to contradict the TPP
elements will remain as originally drafted.131 However, all
three countries have committed to making the TPP a
blueprint for new generations of agreements, and therefore
will likely defer to the TPP under most discrepancies.132

For example, the TPP is expected to include a rapid
response mechanism (RRM) to address problems related to
sanitary and phytosanitary (SPS) trade issues. Following
any violation of SPS measures, including food or animal
safety, the proposed RRM would require detailed
notification to both the importer and exporter on risk
detection, assessment, and management. This procedure,
and a proposed dispute resolution procedure, would both
go beyond measures formerly adopted under NAFTA and
other WTO agreements. Nonetheless, the U.S., Canada,
and Mexico would all anticipate following these new
procedures as part of the blueprint going forward.133

8.3 Application of other FreeTrade
Agreements under theTPP

There is still uncertainty about how the TPP will fit in
with the other free trade agreements of each of the
participants. For instance, the U.S. already has bilateral
free trade agreements with Australia, Canada, Chile,
Mexico, Peru, and Singapore, with individual market
access schedules for each.134 So far, the U.S. has resisted
renegotiating market access schedules with these
countries, which desire better schedules than those already
agreed upon. Instead, the U.S. is choosing to negotiate
only new provisions with the remaining members.135

Although all participants, including the U.S., have agreed
to develop a single market access schedule, this would
merely cobble together the schedules between pairs of
countries. So far, the U.S. has not agreed to develop a
single unified market access schedule common to all
members.136

This web of rates and schedules would be the direct
result of the U.S.’s negotiating structure alluded to above.
Instead of plurilateral negotiations, the U.S. has chosen to
negotiate schedules bilaterally with each country.137 As
noted by commentators, this negotiation structure could
backfire on the U.S.’s goal for the TPP to develop into an
FTAAP.138 That is, having the U.S. bilaterally negotiate
with each acceding country may discourage more countries
from signing on. In turn, the TPP would likely not turn
into the comprehensive and straight-forward agreement
once envisioned to unite countries under an FTAAP.

Without accession by a number of other countries, the
U.S. and other members would also lose out on substantial
economic gains. Under the conventional TPP, U.S. income
gains would grow to an additional $77.5 billion per year
above 2025 baseline projections, compared to $266.5
billion per year under an FTAAP.139 And as noted above,
U.S. exports under the TPP would grow to an additional
$124.2 billion per year (4.4 percent) above 2025 baseline
projections, compared to $575.9 billion per year under an
FTAAP.140

Finally, in addition to deterring an FTAAP on a
macroeconomic level, the web of rates and schedules could
also deter business on a microeconomic level. As the
Congressional Research Service noted, the different market
access schedules within the TPP could deter international
commerce due to the difficulty to businesses in navigating
rates and rules for each country.141

8.4 Presidential Approval of theTPP

In the U.S., even if the United States Trade Representative
reaches an agreement with the other TPP participants, it
still must be approved by Congress through implementing
legislation.142 However, Congress has historically
delegated this approval to the President by giving the
President “Trade Promotion Authority” (TPA).143
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Commonly known as “fast track,” TPA allows the
President to negotiate the treaty and present the final
version to Congress for an up or down vote. Without TPA,
any Senator could filibuster, and any Senator or
Congressman could propose amendments, effectively
undoing years of negotiations.144 But with TPA, both
houses of Congress must implement the bill as proposed
by the President by simple majority votes.

Congress granted the President TPA starting in 1974
and lasting until 1994, when Congress let it lapse
following the contentiousness surrounding NAFTA.145

Congress granted TPA again from 2002 until 2007, and
has not reauthorized it since.146 However, reauthorization
has bipartisan support from Senator Baucus (D-Mont.),
Senator Portman (R-Ohio), and Senator Hatch (R-
Utah).147 Moreover, President Obama and the USTR office
have proceeded to negotiate the TPP as if TPA were
already reauthorized.148 Thus, TPA’s reauthorization may
be inevitable, especially if the TPP participants can reach
an overarching agreement.

9 COMPLIANCE ISSUES - CANADA

9.1 Negotiating theTPP after NAFTA

9.1.1 Rules of Origin andTariff Shift

Rules of origin provide customs officials with a basis from
which to make determinations about which goods are
entitled to preferential tariff treatment. Concerns
surrounding the TPP negotiations relate to rules of origin
because under NAFTA, a large number of Certificates of
Origin were found to be fraudulently completed in order
to qualify under the agreement. If the TPP is established
similarly to NAFTA, it is likely that the same issues will
translate into this agreement. TPP negotiations will seek
to ensure clarity in the rules of origin to provide certainty
to trade partners. As was considered in NAFTA, the rules
of origin should ensure that goods exported from non-TPP
countries do not benefit from preferential tariff treatment
if products have undergone only minimal processing in a
TPP country.

Under NAFTA, a product exported from a non-NAFTA
country must undergo a “substantial transformation”
within a NAFTA country for the country of origin to shift
and for the preferential tariff treatment to apply to the
transformed product. The NAFTA rules of origin state
that a substantial transformation occurs when an imported
product has changed tariff chapters in the Harmonized
Tariff Schedules as a result of processing.149 A tariff shift
refers to a tariff classification change, which will indicate
whether sufficient processing within a NAFTA country
has taken place. The tariff shift method compares
imported inputs and the finished good to ascertain its
qualification under the rules of origin.

Particularly considering the magnitude of trade that
TPP countries have with China, which has not yet been
invited to join negotiations, consideration should be made
during TPP negotiations as to the country of origin issues
that could arise in attempts by large players in the region
to trade with TPP countries without tariff restrictions.
The risk for the TPP is that non-TPP countries take
advantage of the preferential tariff treatment through
fraudulent country of origin certificates. Another risk is
that manufacturers from countries such as China might
seek to use the system by shipping products to a low-tariff
country, substantially transform the product, and export it
within the TPP to its intended destination. The
possibility of abuse (through, for example, inaccurate
descriptions of tariff shifts) may be high in such case. The
RVC requirements for products will likely be central to
TPP negotiations in regards to certain industries, such as
the automobile industry, as high RVC requirements may
prevent large players from taking advantage of the system.

Prior to NAFTA, U.S. and Canadian formal and
informal voluntary restraint agreements and Canadian
duty remission incentives pushed Japanese and other
foreign producers to establish assembly facilities in North
America.150 As a result, the U.S. parts deficit with Japan
increased as most parts purchased in North America were
low technology items rather than engines and
transmissions.151 The Japanese transplants raised questions
by NAFTA partners regarding abuse of the rules of origin
and of roll-up.152 NAFTA implemented the RVC
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requirements to prevent such abuse. The 60% and 62.5%
content requirement rules and the tracing requirement to
track the value of automotive components were negotiated
to significantly reduce the opportunity to roll-up and to
substantially reduce the number of non-North American
parts being used by transplants.153

With the addition of Japan in TPP negotiations, the provi-
sions regarding automotive sector have become increasingly
important. The elimination of trade barriers would have
great impact on the industries in the U.S. and Japan,
particularly because Japan remains the most closed automo-
tive market of developed countries worldwide. The U.S.
already has a trade deficit with Japan that is primarily due to
automotive trade, and TPP negotiations will provide the
environment in which the U.S. can seek to have Japan
eliminate what has been perceived as a protectionist system.
The U.S. has already agreed to phase out tariffs that currently
act as a barrier to Japanese motor vehicle imports, while
Japan has agreed to more than double the number of motor
vehicles currently eligible for import.154

The high level of protectionism existing in Japan’s
automobile industry may push Japan to seek RVC
requirements similarly to those implemented in NAFTA.
To protect the automobile industry from non-TPP
markets, Japan may seek RVC requirements that surpass
those that were established under NAFTA.

9.1.2 Antidumping & Countervailing Duties

Antidumping and countervailing duties are trade relief
vehicles against foreign imports.155 FTA’s like NAFTA
contain provisions prohibiting Member States from export-
ing, refunding, waiving or reducing its antidumping duty or
countervailing duties. The TPP negotiations will need to
focus on providing clarity in the agreement on the issue of
antidumping and countervailing duties, so as to protect their
domestic industries and to prevent fraudulent transactions
attempting to circumvent the duties.

9.2 Application of NAFTA under theTPP

Because NAFTA was negotiated before 1994, the TPP
will likely contain provisions updating its outdated

aspects. Member countries will have to decide whether
TPP will entirely prevail over NAFTA. Canada, Mexico
and the U.S. could decide that NAFTA prevails over TPP
on particular issues and, unless otherwise negotiated
between NAFTA parties, the later in time TPP will likely
prevail.

10 CONCLUSION

This article has provided an overview of the TPP. The TPP
evolved from the P4 Agreement, which was designed to
liberalize Asian-Pacific economies. The goal of the TPP is
to create a comprehensive trade agreement to liberalize
trade in most goods and services. Trade indicators of
member countries were reviewed in order to assess the
possible impact that partnership will have on the U.S. and
Canada. In addition, this article discussed the impact that
membership in the TPP may have on the relationship
between the U.S., Canada and their key trade partners and
on various sectors. Finally, this article considered issues
that arose after the implementation of NAFTA,
particularly regarding compliance, and provided a
discussion on the areas in which TPP negotiators will
likely focus.

The secrecy surrounding the TPP negotiations has left
analysts to speculate about the contents. However, by
piecing together information such as press releases and
U.S. congressional reports, it is possible to obtain a
preview of the nature of the agreement. That nature will
be a “living agreement” designed to encourage future
accession and growth in trading among TPP members. As
formulated, the TPP should provide the U.S. and Canada
with modest growth in trade exports with all members,
especially Japan. If members can convince other countries
in the region to accede, the TPP could develop into an
FTAAP, conferring even greater economic advantages. To
do so, the U.S. and Canada may have to adjust their
negotiating structure or seek relaxed requirements on
issues like IPR and rules of origin. In the end, the U.S.
and Canada should see at least modest economic benefits
and export growth under the agreement.
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