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Defendants Hebei Welcome Pharmaceutical Co., Ltd. ("Hebei") and North China 

Pharmaceutical Group  Corp. ("NCPGC") respectfully submit this reply to Plaintiffs' Opposition 

to Defendants' Renewed Motion for Judgment as a Matter of Law.   

 

I. DEFENDANTS ARE ENTITLED TO JUDGMENT AS A MATTER OF LAW ON 
THE GROUNDS THAT PLAINTIFFS' CLAIMS ARE  BARRED BY ANY ONE 
OR MORE OF THE DOCTRINES OF ACT OF STATE, FOREIGN SOVEREIGN 
COMPULSION AND INTERNATIONAL COMITY 

Both the trial and Plaintiffs’ opposition brief do exactly what the act of state doctrine 

prohibits: they place in issue and attack the governmental conduct of a foreign sovereign and its 

designated official.  Plaintiffs contend at page 16 of their brief that “[t]he jury was also entitled 

to conclude that the ‘auspices’ of the Chamber or its convening of a meeting did not prove there 

were orders to fix prices or limit supply.”  Pls.' Opp. Br. 16.  The Court has ruled three times that 

the Chamber is an agency of the Chinese government; nevertheless Plaintiffs argue, and concede, 

that it was the conduct of the Chamber which was the centerpiece of the trial. 

This case presents every factor considered by the Second Circuit favoring application of 

the act of state doctrine.  The act of state doctrine is designed primarily "to avoid judicial inquiry 

into the acts and conduct of the officials of the foreign state, its affairs and its policies and the 

underlying reasons and motivations for the actions of the foreign government" and forecloses 

such an inquiry.  O.N.E. Shipping Ltd. v. Flota Mercante Grancolombiana, S.A., 830 F.2d 449, 

452 (2d Cir. 1987) (emphasis added) (citing Hunt v. Mobil Oil, 550 F.2d 68 (2d Cir. 1977)).  See 

also Konawaloff v. The Metropolitan Museum of Art, 11-cv-4338, 2012 U.S. App. LEXIS 25836 

(2d Cir. Dec. 18, 2012) (noting "the general principle that the act of state doctrine precludes the 

courts of this country from inquiring into the validity of the public acts of a recognized foreign 

sovereign power committed within its own territory.") (internal citations and quotations omitted); 
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W.S. Kirkpatrick & Co., Inc. v. Environmental Tectonics Corp., Int'l, 493 U.S. 400, 405 (1990) 

(noting that in every case in which the Supreme Court has applied the Act of State doctrine, "the 

relief sought or the defense interposed would have required a court in the United States to 

declare invalid the official act of a foreign sovereign performed within its own territory.").  The 

act of state doctrine applies regardless of whether the foreign government is named as a party to 

the suit or whether the validity of its actions is directly challenged in the pleadings.  O.N.E. 

Shipping, 830 F.2d at 452 (citing Int'l Ass'n of Machinists v. OPEC, 649 F.2d 1354, 1359 (9th 

Cir. 1981)).  "The applicability of the doctrine depends on the likely impact on international 

relations that would result from judicial consideration of the foreign sovereign's act.  If 

adjudication would embarrass or hinder the executive in the realm of foreign relations, the court 

should refrain from inquiring into the validity of the foreign state's act."   Allied Bank Int'l v. 

Banco Credito Agricola de Cartago, 757 F.2d 516, 520-21 (2d Cir. 1985) (emphasis added).   

Nowhere in their brief do Plaintiffs address, much less distinguish, the act of state 

authorities cited in Defendants' Brief [D.E. 691-1].1  Thus, the law stated at pages 16-20 of 

Defendants' moving brief remains unrefuted.   

                                                 
1 Rather than addressing the act of state case law cited in Defendants' memorandum in support of this motion for 
judgment as a matter of law, Plaintiffs' opposition brief instead focuses primarily on facts.  Defendants do not accept 
Plaintiffs' characterizations of the facts.  For example, addressing the bullet points at pages 1-2 of Plaintiffs' brief: 
Mr. Qiao testified repeatedly that he and the Chamber had authority to compel Defendants' conduct and that they did 
so. Qiao Test. at Tr. 968:19-969:11; Tr. 921:5-17.  The government of China gave express directions to the Chamber 
to require the Defendants to coordinate price and supply. Defs.' Br. Exs. E, I, J, K, L.  The Chamber through Mr. 
Qiao had authority to prevent 70-80% of Hebei Welcome's output from being sold.  Huang Test. at Tr. 562:3-9.  
This is not a voluntary situation.  Mr. Qiao testified repeatedly, and the applicable regulations required, that the 
agreements reached were compelled.  Qiao Test. at Tr. 930:5-931:18; 967:25-969:11.  Plaintiffs assertion that the 
Chamber is a non-governmental organization is contradicted by not only the testimony (see., e.g., Qiao Test. at Tr. 
903:14-911:24; 915:1-917:16; 966:15-967:10, 971:11-18, 972:15-22; 975:18-976:22; 1145:19-1149:8; 1161:2-19; 
1170:5-20; 1194:22-1195:15]; Feng Test. at Tr. 610:1-12; 683:1-14; 700;15-21, 711:1-25), but also by three prior 
rulings of this Court.  Likewise, PTX-234, on which Plaintiffs rely heavily, on its face at page 3 touts the strength of 
the Vitamin C Subcommittee as something Mr. Qiao caused to happen.  The only testimony about page 4 of the 
document is that it referred to a different subcommittee, penicillin.  On their face, the passages on which Plaintiffs 
rely refer to smuggling, tax evasion and medication-safety and efficacy.  Thus, the factual predicates for Plaintiffs' 
arguments are unfounded. 
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Throughout this litigation, the Chinese government has explicitly and repeatedly 

explained to this Court its system of export regulation and its position that it had compelled the 

conduct at issue.  The jury verdict has resulted in embarrassment and offense to the Chinese 

government, which balked at the verdict as "unfair and improper," as it had "explicitly notified 

the US court that the charged Chinese enterprises acted on the government's requirement":   

MOFCOM has learnt about the ruling of the US Federal Court on the antitrust 
case on vitamin C against Chinese companies, and we consider it to be unfair and 
improper.  According to our understanding, the conduct of relevant Chinese 
companies totally conformed to the Chinese laws and regulations of the time.  
The companies concerned took the actions in order to comply with the 
compulsory requirements of the Chinese government.  MOFCOM filed official 
written statements for three times in the form of amicus brief, and explicitly 
notified the US court that the charged Chinese enterprises acted on the 
government's requirement.  It is totally improper for the US court to impose 
heavy fine against Chinese enterprises for their lawful conducts.  To take 
jurisdiction over Chinese enterprises' conducts resulting from compulsory 
government requirements is obviously against the Comity principle and the 
Foreign Sovereign Compulsion Doctrine and Act of State Doctrine, and is 
inconsistent with the spirit of governance by law as always advocated by the US 
government.  If such mistakes are not corrected, it will be worrisome for the 
global society and companies, which will lead to increasing international 
disputes and eventually harm US interests.   

Ministry of  Commerce of the People's Republic of China, "Regular Press Conference of the 
Ministry of Commerce on March 19, 2013," at 6-7, March 28, 2013, 
http://english.mofcom.gov.cn/article/newsrelease/press/201304/20130400081992.shtml, 
(emphasis added) attached hereto as Exhibit A.   

At trial, Plaintiffs' counsel seized upon every opportunity to embarrass and attack the 

credibility of a former Chinese government official, Mr. Qiao Haili, who testified that the 

Chinese government vested in him the authority to compel the companies to meet, report and 

agree, and to enforce price and export quota restraints, and that he did in fact exercise this 

authority.  Plaintiffs' counsel not only ridiculed Mr. Qiao's government identification card, but 

also misappropriated words and sound-bites (e.g., "self-discipline," "malicious competition," 

"reached an agreement aimed at enhancing self-discipline in the industry," "social organization") 
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from his and the other Chinese witnesses' testimony, all of which were translated literally for the 

jury, without giving their legal meaning in China and their full regulatory context.  Even now, 

Plaintiffs spend more than twenty pages of their opposition brief attacking the credibility and 

bona fides of the Chinese government and Mr. Qiao.2  Attacks of this sort on the good faith and 

credibility of a foreign sovereign and its official are exactly what are to be avoided by the act of 

state doctrine.   

Claims under antitrust laws are dismissed "[w]hen the causal chain between a defendant's 

conduct and plaintiff's injury cannot be determined without an inquiry into the motives of the 

foreign government."  O.N.E. Shipping, 830 F.2d at 453.  Here, a jury of seven United States 

citizens did exactly that -- they sat in judgment on the Chinese government's regulation of its 

vitamin C export industry at a sensitive juncture in its history in light of its desire to avoid anti-

dumping lawsuits by other countries, to join the World Trade Organization, to use its export 

industry to further the Chinese national interest vis-à-vis the interests of the international 

community including those of the United States -- all against the backdrop of its transition from a 

command economy to a market economy.   

For example, the Chamber's "Notice for Distributing Minutes of Meeting by Leaders of 

Vitamin C Manufacturers" dated November 20, 2001 states that the Chamber held a meeting 

with the four vitamin C manufacturers "to discuss the counter strategies against the possible anti-
                                                 
2 See, e.g., Pls.' Opp. Br. 5 ("The jury's verdict cannot be undone by vague statements from the Ministry or Qiao 
Haili that Chinese law required 'coordination' or 'self-discipline.'"); 7 ("Mr. Qiao attempted to explain away his 
memorandum by testifying, for the first time at trial, that the memorandum referred to an agreement amongst 
penicillin manufacturers, not vitamin C companies. . . . At that point, it became clear that Mr. Qiao had fabricated 
the story); 8 (asserting that Mr. Qiao gave "demonstrably false statements under oath"); 9 (noting Mr. Qiao's 
testimony was corrected to reflect that "export prices were fixed by enterprises without government intervention" 
was inaccurate); 10 (contending that "the defense that the government of China was responsible for price fixing was 
manufactured after the lawsuit was filed …", citing testimony by Mr. Qiao); 11 ("Mr. Qiao was confronted with his 
deposition testimony . . . ."); 12 (". . . Mr. Qiao, in creating his penicillin story ….."); 13 ("the process of verification 
and chop as enforced by Customs was a myth"); 14 (asserting that minutes drafted by Mr. Qiao showed that "the 
cartel was formed in response to the anticipated abolishment of government export controls, not in compliance with 
them")2; 18 (asserting that documents contradict the testimony of Mr. Qiao); 20 (attacking the bona fides of Mr. 
Qiao's government I.D. card). 
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dumping investigation by the EU against Chinese Vitamin C products exported to the EU, and 

entered into the Memorandum by Chinese Vitamin C Manufacturers on Restricting Export 

Volume and Protecting Export Price."  See Defs.' Br. Ex. F (DTX-26).  These meeting minutes 

further state:   

[I]t has been concluded that there is a great possibility for the EU to institute an 
anti-dumping investigation against Chinese Vitamin C products exported to the  
EU.  If an anti-dumping investigation is conducted by the EU, in absence of fair 
treatment of Chinese manufacturers, the European enterprises will have a good 
likelihood for success, which may very likely cause a chain reaction in the US 
market.  Therefore, the participants of the meeting, through heated discussions, 
have reached an agreement on implementing the self-discipline of the industry. 

 
Defs.' Br. Ex. F, at 2.  The Chamber By-Laws [Defs.' Br. Ex. H (DTX-32-B)] also elaborate upon 

China's motives for regulating its vitamin C exports: among the vitamin C subcommittee's 

expressed purposes and duties were "to protect the national interest and legal rights and interests 

of its members" and to "organize relevant businesses to prepare response to antidumping 

accusations against vitamin C of our country."  Defs.' Br. Ex. H, at 1-2.   

The testimony of Mr. Qiao regarding the impetus for the government regulation of 

vitamin C also illustrates the impropriety of having a jury composed of United States citizens sit 

in judgment on the actions and motivations of a foreign sovereign, which included, among other 

things, increasing its "income of U.S. dollars."  See Testimony of Qiao Haili at Tr. 909:16-

911:183 (explaining that the impetus for the government regulation of vitamin C was "malicious 

competition" that "caused a tremendous amount of loss for the country" and "also caused the 

anti-dumping issues outside of the country."; 916:14-917:5 (explaining that "injury to the 

government of China" refers to a "big decline of U.S. currencies."); 917:23-919:4 ("Industry self-

discipline does not mean independent actions from the enterprises.  Under the coordination of the 

                                                 
3 Unless otherwise noted, all trial transcript excerpts referenced in this section were attached to Defendants' brief  
regarding act of state [D.E. 691-1] as Exhibit A.   
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Chamber, we convene meetings, discuss export pricing, and prevent malicious competition in 

order to protect the healthy development of the VC exports.").   

By imposing on the jury the responsibility to determine whether the Chinese government 

in fact compelled the Defendants to reach agreements regarding vitamin C, and in instructing 

them to weigh the credibility of Mr. Qiao, the Court improperly put at issue the motivations 

behind the Chinese government's regulation of its vitamin C industry and the credibility of those 

motivations, thereby contravening the act of state doctrine.     

The right to regulate imports and exports is a sovereign imperative.  MOL, Inc. v. The 

People's Republic of Bangladesh, 736 F.2d 1326 (9th Cir. 1984) (affirming dismissal on the 

basis that the right to regulate imports, exports, and natural resources are uniquely sovereign 

functions).  See also Van Bokkelen & Rohr v. Grumman Aerospace Corp., 432 F. Supp. 329, 333 

(E.D.N.Y. 1977) ("In our case the decision of the Brazilian government to deny import licenses 

is within the powers normally exercised by a sovereign.  The control of foreign trade, like the 

expropriation of oil wells, involves a decision of a government acting within its own territory.  

As such the decision here was of [a] type covered by the act of state doctrine.").   

The inquiry into "the acts and conduct of the officials of a foreign state, its affairs, and its 

policies" should have been foreclosed before the Court permitted a jury to sit in judgment of 

them.  O.N.E. Shipping, 830 F.2d at 452.  See also Van Bokkelen, 432 F. Supp. at 333 

(dismissing complaint because, inter alia, "this Court cannot see how the case at bar can be 

resolved without an inquiry into why the Brazilian government acted as it did in denying the 

licenses."); Underhill v. Hernandez, 168 US 250, 252 (1897) ("Every sovereign State is bound to 

respect the independence of every other sovereign State, and the courts of one country will not 

sit in judgment on the acts of government of another done within its own territory.").   
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Unlike the facts in W.S. Kirkpatrick & Co., Inc. v. Environmental Tectonics Corp., Int'l, 

493 U.S. 400 (1990), where the court found that the validity of a foreign sovereign act was not 

even in issue, in our case there is a foreign sovereign, China, and its actions through a former 

Chinese government official, Mr. Qiao, are, as Plaintiffs' opposition brief emphasizes, at the 

center of this litigation.  At trial, Mr. Qiao testified that he, in his capacity as the Chairman and 

Director of the Chamber, had the authority to implement penalties on violating manufacturers 

and did in fact impose penalties.  Testimony of Qiao Haili at Tr. 968:19-969:11; 921:5-17.   

Plaintiffs' arguments are predicated upon the legal conclusion that the Chamber is not a 

government agency.  This conclusion is not an issue of fact to be determined by the jury.  

Moreover, this legal conclusion contravenes three prior, consistent rulings of this Court.  This 

Court has three times held that the Chamber was an agency of the Ministry of Commerce of the 

central government of the Peoples Republic of China.  See Memorandum Decision and Order 

filed September 6, 2011 [D.E. 440], at 45 and n.37 (accepting the Ministry's explanation of the 

relationship between the Ministry and the Chamber); Memorandum and Order filed January 20, 

2011 [D.E. 424], at 7 (stating that the Chamber is "a subsidiary agency within the Commerce 

Ministry"); Memorandum and Order filed August 22, 2012 [D.E. 506], at 2 ("The Commerce 

Ministry is an agency of the Chinese government, as is its subsidiary, the Chamber … .").   The 

Chamber is a government agency.  Mr. Qiao represented the Chamber.  Thus, Plaintiffs' 

opposition brief admits that their case is an attack on conduct of an agency of the Chinese 

government and the issues submitted to the jury could not have been decided without passing 

judgment upon that sovereign's conduct.   

This case presents exactly the kind of inquiry and speculation that the act of state doctrine 

was intended to avoid.  The issues put to the jury and the jury verdict in this case also directly 
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contradict the stated position of the executive branch of the United States government.  The U.S. 

Trade Representative ("USTR") spent fifteen years negotiating with the Chinese government 

regarding China's trade practices, including its export regulations.4  However, subsequent to 

China's WTO accession in 2001, the USTR formed the view that China's regulatory directives 

were not in compliance with the obligations China had undertaken.5  The instant case, rejecting 

the position that verification and chop was government-mandated regulation, interjects itself 

directly into the executive branch's efforts and interferes with that delicate and hard-fought 

balance of negotiations.  In this regard, one need look no further than the 2011 raw materials 

case in which the USTR relied upon the precise position of the Chinese government in respect of 

verification and chop that this Court has summarily rejected.  See Defs.' Br., at 12-13, Ex. M. 

"Indeed, if the Judiciary were to engage in the task of passing on the validity of foreign 

acts of state, it may well hinder this country's pursuit of goals both for itself and for the 

community of nations as a whole."  Bandes v. Harlow & Jones, Inc. 852 F.2d 661, 666 (2d Cir. 

1988).  The Supreme Court has emphasized that such a decision "would very certainly 'imperil 

the amicable relations between governments and vex the peace of nations."  Id., citing Oetjen v. 

Central Leather Co., 246 U.S. 297, 304 (1918).  See also Tabacalera Severiano Jorge, S.A. v. 

Standard Cigar Co., 392 F.2d 706, 715 (5th Cir.) ("When a foreign government performs an act 

of state which is an accomplished fact . . . it would be an affront to such foreign government for 

courts of the United States to hold that such act was a nullity.").    

                                                 
4 The statements of the U.S. Trade Representative ("USTR") regarding the status of China's WTO compliance 
demonstrate the U.S. executive branch’s exclusive responsibility for negotiating, monitoring and enforcing the trade 
relationship between China and the United States, and reveal that it was a difficult and arduous process culminating 
in China’s accession to the WTO in 2001 after fifteen years of negotiations.  See United States Trade 
Representative, 2002 Report to Congress on China's WTO Compliance (Dec. 11, 2002), at 1 (attached hereto as 
Exhibit B).    
5 In subsequent monitoring, the USTR expected China to revise its trade control procedures, but was dissatisfied 
with progress on that commitment, taking the position that China continued to regulate and control not only raw 
materials but intermediate products.  See United States Trade Representative, 2003 Report to Congress on China's 
WTO Compliance (Dec. 11, 2003), at 14-15 (attached to Defendants' Brief as Exhibit N) at 18. 
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The act of state doctrine does not require a showing of compulsion (though Plaintiffs 

devote a great deal of their response as if it did).  And Plaintiffs cite no case suggesting that it 

does.  Rather, it requires only that the case cannot be decided without subjecting to U.S. judicial 

scrutiny the governmental acts of a foreign sovereign.  Here, Plaintiffs' brief indisputably asserts 

that the government of China and its authorized official manufactured evidence, made up a story, 

made confusing and/or contradictory admissions, and lied under oath.  Assertions of this sort are 

at the core of the act of state doctrine.   

Plaintiffs do not address the law on international comity and foreign sovereign 

compulsion, which are alternative and additional grounds for the instant motion, and thus the law 

cited in Defendants' moving brief remains unrefuted.  International comity is "the recognition 

which one nation allows within its territory to the legislative, executive or judicial acts of another 

nation."  Freund v. Republic of France, 592 F. Supp. 2d 540, 565 (S.D.N.Y. 2008) (granting 

dismissal, in part, on international comity grounds); Hilton v. Guyot, 159 U.S. 113, 163-64 

(1895).  China's Ministry of Commerce has previously urged in this litigation that the issues 

before the Court should instead be negotiated between the executive branches, not in the 

judiciary:   

[T]he Chinese government respectfully submits that, to the extent the plaintiffs 
take issue with the Chinese government's sovereign actions over the conduct 
solely of its own citizens, that issue should not be addressed in the courts of the 
United States but rather through bilateral trade negotiations conducted by the 
executive branches of the respective sovereign nations involved consistent with 
recognized norms of international law and diplomacy. 
 

MOFCOM Supp. Submission [D.E. 306-3], at 2-3.   

The foreign sovereign compulsion doctrine is available as a defense when the conduct at 

issue was in fact compelled by a foreign government.  Mannington Mills, Inc. v. Congoleum 

Corp., 595 F.2d 1287, 1293 (3d Cir. 1979) ("[T]he defense of foreign compulsion . . . shields 
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from antitrust liability the acts of parties carried out in obedience to the mandate of a foreign 

government."); Timberlane Lumber Co. v. Bank of America, N.T. and S.A., 549 F.2d 597, 606-07 

(9th Cir. 1976) (The foreign sovereign compulsion doctrine recognizes "that corporate conduct 

which is compelled by a foreign sovereign is . . . protected from antitrust liability, as if it were an 

act of the state itself."  Trugman-Nash, Inc. v. New Zealand Dairy Board, 954 F. Supp. 733, 736-

37 (S.D.N.Y. 1997).  In Trugman-Nash, the court dismissed the complaint on act of state, foreign 

sovereign compulsion and international comity grounds because it found that New Zealand's 

regulatory mandate involving its dairy produce export market conflicted with United States 

antitrust laws.  Specifically, the New Zealand law "mandate[d] Board disapproval of sales price 

competition among New Zealand dairy producers in respect of exports to nations like the United 

States that restrict import quantities," even where that mandate was "not cast in terms of a 

Biblical commandment, 'Thou shalt not,' because "the statute's practical effect [wa]s the same." 

Trugman-Nash, 954 F. Supp. at 736.   

The defense of compulsion is proper where the foreign government unambiguously 

informs the court that the conduct at issue was compelled.  United States v. Pink, 315 U.S. 203, 

220 (1942).  When such a statement is submitted, as it was here in the form of MOFCOM's 

amicus brief and its two supplementary submissions [D.E. 69, 306-3, 400-2, attached to 

Defendants' Brief as Exhibits B, C, D], it should be deemed conclusive as to the existence and 

meaning of the foreign sovereign's domestic law.  See In re Oil Spill by the Amoco Cadiz, 954 

F.2d 1279, 1312 (7th Cir. 1992) ("A court of the United States owes substantial deference to the 

construction France places upon its domestic law."); Karaha Bodas Company, L.L.C., v. 

Perushahaan Pertambangan Minyak Dan Gas Bumi Negara ("Pertamina"), 313 F.3d 70, 92 (2d 

Cir. 2002) ("Where a choice between two interpretations of ambiguous foreign law rests finely 
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balance, the support of a foreign sovereign for one interpretation furnishes legitimate assistance 

in the resolution of interpretive dilemmas.").   

Respectfully, findings of a jury cannot properly be relied upon by Plaintiffs where the 

jury was not instructed as to the existence and effect of governing Chinese laws, was not 

permitted to see those laws, and the official charged with implementing the laws was not allowed 

to describe them as the source of his authority. 

Plaintiffs' position on foreign law is predicated upon the far-fetched notion that the 1997 

MOFTEC & SDA Notice does not have the plain meaning of the words of the regulations.  The 

1997 MOFTEC & SDA Notice required the Chamber to establish the vitamin C subcommittee 

that would, among other things, "timely formulate and adjust export coordination price," the 

coordination of which "shall be formulated by the Chamber."  DTX-12, attached to Defs.' Br. as 

Exhibit E.  Among other things, that regulation provided that: 

6. The Chamber shall establish a Vitamin C Coordination Group (which was 
the temporary name of the Vitamin C Sub-committee before the Vitamin C Sub-
committee is officially approved).  The main responsibilities of this Group are to 
coordinate with respect to Vitamin C export market, price and customers, and to 
organize the enterprises in contacting foreign entities.  All enterprise qualified to 
operate Vitamin C export shall participate in such Coordination Group and 
subject themselves to the coordination of the Group.  The specific method for 
coordination shall be formulated by the Chamber, and filed to MOFTEC for 
record. 

7. Vitamin C Export Coordination Group shall timely organize meetings for 
the major Vitamin C export enterprises according to the domestic and 
international market development, to conduct studies on marketing strategies, 
timely formulate and adjust export coordination price, which the Vitamin C 
export enterprises must strictly implement in accordance with.  With respect to 
the enterprises competing at low price and reducing price through any disguised 
means, a penalty shall be imposed in strict accordance with Article 10 of this 
Notice.     

Defs.' Br. Ex. E, at 2 (emphasis added).  The 1997 regulation was in effect and governed 

Defendants at the very time Plaintiffs say a conspiracy was formed, November and December 

Case 1:06-md-01738-BMC-JO   Document 764   Filed 05/31/13   Page 15 of 25 PageID #: 26268



 

12 
 

2001.  The verification and chop regulation was in effect commencing May 1, 2002.  The 

governmental purpose was one which Judge Trager stated was compelling.  See Mem. and Order 

9, n.4, Nov. 6, 2008 [D.E. 338] ("[D]efendants and the Ministry have made a compelling 

argument for why the Chinese government's involvement . . . in defendants' price-fixing scheme 

amounts to a public, rather than commercial, act.  Namely, they argue that the government was 

working to guide the vitamin C industry in China's transition from a command to a market 

economy").  Both MOFCOM and Mr. Qiao have amplified on the governmental purpose of these 

regulations.  See MOFCOM Amicus Br., Defs.' Br. Ex. B, at 9-10 ("[T]he Chamber is the 

instrumentality through which the Ministry oversees and regulates the business of importing and 

exporting medicinal products in China. . . . The Sub-Committee, operated under the Chamber's 

direction and administration, is responsible for 'coordinating the Vitamin C export market, price 

and customers of China, to improve the competitiveness of Chinese Vitamin C produce[d] in the 

world market and promote the healthy development of Vitamin C export in China.'").  See also 

Qiao Test. at Tr. 909:16-911:18; 986:11-988:13; 1161:2-19; 1170:5-20. 

Instead, Plaintiffs imply that somehow Defendants caused these regulations both to be put 

in place, starting in the early 1990’s, and to continue up through the relevant time period in this 

case, so that Defendants could reach private agreements with no government involvement.  Mr. 

Qiao and MOFCOM, however, have explained the compelling Chinese government public 

policy which these regulations implemented. See, e.g., MOFCOM Amicus Br., Defs.' Br. Ex. B, 

at 1, 5-15; Qiao Test. at Tr. 909:16-911:18; 986:11-988:13; 1161:2-19; 1170:5-20.  Respectfully, 

it is not appropriate for this Court to agree or disagree with the decisions of the government of 

China implementing Chinese government policy.   
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Concluding their argument on the act of state doctrine, Plaintiffs assert that "[t]his Court 

denied a motion to dismiss on the motion for summary judgment years ago without international 

incident."  To state the obvious, there is a difference between a decision on a Rule 12 or Rule 56 

motion and a final judgment which holds that conduct of an agency of the government of China 

created a liability exceeding $150 million.  Defendants respectfully submit that the issues raised 

in this case, and described in inflammatory, prejudicial language by Plaintiffs in their opposition 

brief, should not have been submitted to a jury. 

 

II. NCPGC IS ENTITLED TO JUDGMENT AS A MATTER OF LAW BECAUSE 
THERE IS NO EVIDENCE IT ENTERED INTO THE CONSPIRACY 

 The question put to the jury was whether North China Pharmaceutical Group Corp “was a 

party to the agreements” with respect to vitamin C -- an instruction that further required the jury 

to find that NCPGC’ s “officers or employees specifically entered agreements restraining trade 

in their capacity as officer or employees of that particular defendant and not another entity.”  

[Jury Charge, Tr. 1754:13-176].    NCPGC’s motion under Rule 50 was premised principally on 

twenty (20) memoranda summarizing the meetings of the vitamin C subcommittee placed in 

evidence by Plaintiffs themselves as business records.  These documents uniformly and 

consistently record that no officers or employees of NCPGC “specifically entered agreements 

restraining trade in their capacity as officer or employees of [NCPGC] and not another entity.”    

 The memoranda recording the vitamin C subcommittee meetings -- buttressed by vitamin 

C subcommittee By-Laws providing that only members of the Chamber could be members of the 

vitamin C subcommittee, and listing only Hebei Welcome as a member of the vitamin C 

subcommittee --  uniformly and consistently record, without exception, that at each and every 

                                                 
6 All trial transcript excerpts referenced in this section were attached to Defendants' brief  regarding NCPGC as 
Exhibit A. 
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meeting Mr. Huang Pinqi attended, he attended in his capacity as a representative of Hebei 

Welcome.  Those memoranda uniformly and consistently attribute all statements made by Mr. 

Huang at those meetings -- including statements at the meeting of April 19, 2005 which are the 

only statements made by Mr. Huang in respect of vitamin C discussed by Plaintiffs in their 

opposition papers -- as statements made by Mr. Huang as a representative of Hebei Welcome. 

See NCPGC’s Br. [D.E. 689-1], at 5 et seq.   

None of these business records show Mr. Huang attending any subcommittee meeting, or 

indeed any meeting at which agreements were reached with competitors in respect of vitamin C, 

in anything other than in his capacity as a representative of  Hebei Welcome.  The only other 

personnel who attended such meetings for Hebei Welcome -- including notably Mr. Zhang Yin 

Ren -- were employees or officers only of Hebei Welcome, not NCPGC,  and had no officer or 

employee capacity with NCPGC -- facts which Plaintiffs do not dispute.7   

It is also not disputed that the only written agreement in respect of prices and quantities -- 

indeed the document marking the inception of the alleged conspiracy -- is an agreement signed 

by Hebei Welcome and Hebei Welcome, not NCPGC.  [PTX-134; D.E. 689-1 Ex. C].   There is 

no document of any sort signed by NCPGC relating to any agreement on price, production or 

export quota for vitamin C. 

Plaintiffs’ assertion that Mr. Huang never denied at trial that he attended vitamin C 

subcommittee meetings on behalf of NCPGC ignores the fact that Plaintiffs, who bore the burden 

of proof on the question,  never asked Mr. Huang whom he represented at those meetings.  

Moreover, the argument is fundamentally misleading in that, although they studiously avoided 

                                                 
7 Since Plaintiffs do not dispute Mr. Zhang’s status as an employee or officer of Hebei Welcome and Hebei 
Welcome alone, exhibits erroneously identifying him as “representing” NCPGC [PTX-144, D.E. 689-1, Ex. S] or 
attributing his statements at a meeting as statements by NCPGC [PTX-259, D.E. 689-1 Ex. EE] are legally 
insufficient to support a finding that NCPGC participated in any conspiracy.  Rather, they are merely contrary to 
undisputed fact. See D.E. 689-1 at 16-18. 
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asking Mr. Huang (or anyone) that question, Mr. Huang -- in testimony that Plaintiffs elicited -- 

testified that he represented Hebei Welcome. Thus: 

 When asked if everyone who attended subcommittee meetings were members of the 

subcommittee, Mr. Huang replied “I don’t know. I just know we, Hebei Welcome, was a 

member.” (Huang Test. at Tr. at 544:15-21, emphasis added, attached hereto as Exhibit 

C).   

 When asked about statements made at a meeting attributed to him Mr. Huang testified 

that “at the time I was the board chairman of Welcome.” (Huang Test. at Tr. at 552:22, 

emphasis added, attached hereto as Exhibit D).8   

To repeat, NCPGC relies on the written record in renewing the instant motion.  However, 

Plaintiffs point to no testimony by Mr. Huang, or indeed by anyone else, that contradicts this 

written record.   

Neither Mr. Huang nor anyone else testified that Mr. Huang attended any meeting with 

competitors in his capacity as an officer or representative of NCPGC at which vitamin C prices 

or quantities were discussed, or which any agreement was reached. Plaintiffs cite no testimony to 

dispute this.  Never did Mr. Huang  or anyone else testify that Mr. Huang represented NCPGC at 

subcommittee meetings, attended any meetings in his capacity an officer of NCPGC, or spoke on 

behalf of NCPGC at subcommittee meetings -- much less that  he specifically entered into any 

agreements restraining trade in his capacity as officer or employee of NCPGC.  

                                                 
8 Questioning in respect of PTX-87 (D.E. 689-1, Ex. R), reporting on a May 2005 subcommittee meeting and  
identifying Mr. Huang as representing Hebei Welcome. 
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Similarly, neither Huang nor anyone else testified or  identified any other attendee at any 

such meeting as being an officer or employee of NCPGC.  Plaintiffs cite no testimony to dispute 

this. 

Plaintiffs’ opposition brief, instead of addressing or disputing this record, focuses on 

tangential matters raising nothing that was not addressed in NCPGC’ s original memorandum in 

support of this motion.  Rather, Plaintiffs' arguments are predicated on the type of speculative 

surmise and conjecture that the case law interpreting Rule 50, which Plaintiffs do not dispute, 

rejects:    

 Although Plaintiffs argue it is “incredible” for NCPGC to “argue” that Mr. Huang 

attended vitamin C subcommittee meetings for Hebei Welcome because of the physical 

location of his office, going so far as to exhibit to the jury a contrived and hypothetical 

picture of what they asserted represented his physical office at NCPGC,  this affords no 

support for their position when the records of the actual meetings held  in fact identify 

him as attending for Hebei Welcome, and only Hebei Welcome, at each and every 

meeting.  They do not dispute this; they simply disregard it.  As well, they cite no case 

law suggesting that an individual’s physical office location can override actual evidence 

of what that individual did or whom he represented when he was actually at meetings and 

when the question for decision is in what capacity he participated at such meetings.  

 To the same effect are Plaintiffs’ efforts to elevate the Chamber’s identification of Mr. 

Huang as an officer of NCPGC, using his highest title, when it announced his election as 

president of the subcommittee as evidence of who he represented at the meetings.  The 

record of all the meetings and organizational documents demonstrates that when he was 

actually at those meetings and when agreements were specifically entered into, he was 
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there as a representative of Hebei Welcome and Hebei Welcome alone.  There is not the 

slightest indication or suggestion in any document or in any testimony that at those 

meetings he spoke on behalf of NCPGC.  Indeed, as noted above, the only statement by 

Mr. Huang at a meeting with competitors which Plaintiffs cite is actually in a document 

establishing the contrary, i.e., that he represented Hebei Welcome.9  

 The NCPGC website, upon which Plaintiffs place great emphasis, does not even speak to 

the time period of the alleged conspiracy.  When viewed in its entirety, it clearly and 

unambiguously identifies Hebei Welcome as the entity selling vitamin C.  More 

fundamentally, it contains no indication or suggestion that NCPGC involved itself in the 

day-to-day marketing or production of vitamin C, much less that it participated in any 

conspiracy or unlawful agreement in respect of vitamin C.   

 The Chamber website report about penicillin, whatever it may say about penicillin,  

contains no mention or indication that NCPGC had anything to do with the vitamin C 

subcommittee nor any mention or suggestion that Mr. Huang had anything to do with 

penicillin.  

 The DSM communications contained no indication that they were anything other than 

discussions of a strategic investment matter, which are normal matters to discuss with a 

key shareholder.  They did not in any way suggest that any agreement in respect of 

Vitamin C pricing or quantities as alleged in the Complaint was involved, and, indeed, 

DSM was not even alleged to be part of the conspiracy. 

                                                 
9 See PTX-142 [D.E. 689-1, Ex. Q] identifying Mr. Huang as being from Hebei Welcome. 
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 The few written reports that Hebei Welcome gave to its indirect parent of its activities 

[PTX-305, 306, 119; D.E. 689-1, Exs. FF, GG, HH ]  -- reports that any subsidiary might 

make to a parent in respect of its business -- neither sought any action nor elicited any 

directives, participation or involvement by NCPGC in that business.  There is nothing to 

suggest that NCPGC disregarded the separate existence of its indirectly-held subsidiary 

or inserted itself in its day-to-day business affairs. There is neither any document nor any 

testimony recording any directives or instructions from NCPGC to Hebei Welcome in 

respect of the day-to-day pricing of vitamin C or  production of vitamin C, let alone 

recording that NCPGC gave any directive or instruction to Hebei Welcome in respect of 

Hebei Welcome’s participation in the activities of the vitamin C subcommittee or in 

respect of any agreements with any competitors in respect of vitamin C.10   

The use of separate corporate entities to handle particular business activities and limit 

liability is a fundamental legal principle enshrined in precedent and essential for predictability 

and fairness.  Equally enshrined in the case law is that officers and directors can serve in both 

parent and subsidiary entities and “can and do ‘change hats’ to represent such corporations 

separately despite their common ownership.”  United States v. Bestfoods, 524 U.S. 51, 68 (1998).   

Plaintiffs’ arguments in their opposition brief are a basic and fundamental attack on these 

bedrock principles, based wholly on surmise and conjecture, and an invitation to the jury to 

speculate in the face of such an overwhelming amount of evidence in favor of NCPGC that no 

reasonable and fair-minded person could arrive at a verdict against it. 

                                                 
10 See discussion in D.E. 689-1, also discussing PTX-111 (D.E. 689-1 Ex. II) which was a request seeking financial 
approvals unrelated to the matters at issue in this case from North China Pharmaceutical Limited Corporation, a 
different corporate entity and direct owner of Hebei Welcome. 
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III. DEFENDANTS ARE ENTITLED TO JUDGMENT AS A MATTER OF LAW 
BECAUSE PLAINTIFFS HAVE PRESENTED NO EVIDENCE FOR THE 
INCLUSION OF THE $7.5 MILLION ATTRIBUTABLE TO DIRECT 
PURCHASES FROM TIGER AND HUALONG 

As predicted, Plaintiffs point to no evidence that the sales by Tiger and Hualong were 

pursuant to contracts that lacked arbitration clauses.  Therefore, Plaintiffs make no showing that 

the $22.5 million of damages (after trebling) attributable to Tiger and Hualong sales fall within 

the class definition.   

Likewise, Plaintiffs cite no case stating that Defendants bore the burden of proof on this 

point.  To the contrary, the Court instructed the jury that: 

Plaintiffs must prove the reasonableness of each of the assumptions upon which 
the damages calculation is based.  If you find that plaintiffs has [sic] failed to 
carry their burden of proving a reasonable basis for determining damages, then 
your verdict must be for defendants.  

Jury charge, part IID(i), 26.]  Plaintiffs continue to state the burden of proof exactly backwards 

and place it upon defendants and also assert that it was Defendants' burden to draw this evidence 

out on cross-examination: 

There is no evidence to support Defendants' theory that sales of vitamin C by 
Tiger and Hualong were subject to arbitration clauses . . . Defendants' . . . did not 
put a single question to Dr. Bernheim concerning his inclusion of Tiger and 
Hualong sales in his damages calculation.  

Pls.' Opp. Br. 46.).  However, Defendants had no burden to attempt to draw out evidence on a 

point on which Plaintiffs had the burden.  See e.g. Zenith Radio Corp. v. Hazeltine Research, 401 

U.S. 321, 327-28 (1971) (noting that defendant's proper challenge to plaintiff's claim for 

damages was "on the ground that the evidence was speculative -- indeed, that it was so 

speculative that Zenith, the plaintiff, had failed entirely to sustain its burden of proving 

damage") (emphasis added).   
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As Plaintiffs concede, it was Defendants' expert, Dr. Wu, who stated "he had no evidence 

that any of Tiger or Hualong's sales contracts contained arbitration clauses and no other evidence 

was offered by Defendants on the point."  As Plaintiffs admit, "it would be pure speculation to 

assume that those sales included arbitration clauses."  (Pls.' Opp. Br.  48.)  It is equally 

speculative to assume that they did not contain arbitration clauses -- a point on which Plaintiffs 

bore the burden.   

Plaintiffs point to no evidence that the Tiger and Hualong sales fall within the class 

definition and thus were sustained by Plaintiffs as defined in the certified damage class.  

Defendants plainly did not bear the burden of proof on this point, and Plaintiffs admit that they 

have nothing.   
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WHEREFORE, for the foregoing reasons, judgment should be entered as a matter of law 

dismissing Hebei Welcome Pharmaceutical Co., Ltd. and North China Pharmaceutical Group 

Corp. from the instant action and setting aside the jury verdict against them, or in the alternative, 

Defendants move the Court to reduce the damage award by $7.5 million before trebling ($22.5 

million after trebling).    

 

Dated:  May 31, 2013                                     Respectfully Submitted,   

 

 

BAKER & McKENZIE LLP 

By: /s/  Darrell Prescott________ 

Charles H. Critchlow 
Darrell Prescott 
Catherine Y. Stillman 
452 Fifth Avenue 
New York, New York  10018 
Telephone:  (212) 626-4476 
Fax:  (212) 626-4120 

Attorneys for Defendants Hebei Welcome 
Pharmaceutical Co. Ltd. and North China 
Pharmaceutical Group Corp.  
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