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For the first time since instituting its "e-Allegations" system in 2008, the U.S. Customs and Border Protection (CBP) this 
month reported in detail on the number of allegations of trade remedy violations it was able to act upon or throw out, 
revealing that -- in fiscal year 2012 at least -- there was a significant backlog of submissions that were not handled.

Of the 149 allegations submitted, CBP "confirmed and took action on" only 15 of them, and found no violation or 
insufficient information for another 11. That leaves 123 allegations for which "work continues," according to a Jan. 14 
release on the agency's fiscal year 2012 antidumping (AD) and countervailing duty (CVD) enforcement results.

Of the total 289 AD/CVD orders in place as of the beginning of this year, 118 were against imports from China -- more 
than any other country, according to the U.S. International Trade Commission. Chinese exports also account for the 
bulk of the duty circumvention problem, CBP has indicated in previous reports.

Reacting to the new CBP data, a group representing U.S. manufacturers that have petitioned for trade remedies called 
on the agency to be more accountable and to work closely with industry to help stop duty evasion and fraud.

"The affected industries and the people they employ often have the best sense of whether subject goods are illegally or 
fraudulently evading duties, but CBP holds the keys to the import records," Wendy Watson, spokeswoman for the 
Coalition to Enforce Antidumping and Countervailing Duty Orders, said in an e-mail.

"Only by working together in a clear, systematic and transparent way can we stop the illegal practices that damage 
U.S. industry, claim U.S. jobs and defraud the U.S. Treasury," Watson added.

The coalition and its members have criticized CBP for failing to adequately respond to industry allegations, saying that 
the information they submit often gets lost in a "black hole" and that the resulting actions -- if any are taken at all -- are 
extremely delayed (Inside US-China Trade, May 30).

This appears to be due at least in part to CBP's practice of deferring many leads to the Department of Homeland 
Security's Immigration and Customs Enforcement (ICE), which can take a long time to build criminal cases, coalition 
companies have said. They want CBP to make better use of its existing authority to conduct civil enforcement.

But agency officials this month said the numbers do not capture the full extent of their efforts, which they 
defended as increasingly robust.

"I think that just saying CBP has taken action in one way or another on 26 instances really doesn't capture the full 
breadth of what it is we've been doing," Michael Walsh, director of CBP's AD/CVD and Revenue Policy Programs 
Division, said in a Jan. 24 interview with Inside US-China Trade.

Walsh characterized the process by which CBP vets submissions -- which the agency receives over the Internet via the 
"e-Allegations" system -- as rigorous and complicated, often involving multiple departments and other arms within the 
Department of Homeland Security, such as ICE.

"These are things which all take a large amount of effort and time, which is why we're not reporting them as concluded 
at this point," he added, referring to the 123 outstanding allegations. Walsh also noted that some of those submissions 
may have been submitted around the end of the last fiscal year, leaving limited time to work on them before the end of 
the reporting period, and that many allegations involve large evasion schemes.
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"When [we] talk about just one allegation, that can have implications on many, many different CBP actions, and can 
cover huge amounts of the enforcement efforts that CBP takes over the course of any given timeframe. These are not 
just like there's one entry associated with one allegation, or that there's one importer necessarily associated with one 
allegation," Walsh said.

"So these don't necessarily have that sort of one-to-one correlation, and I think it doesn't necessarily speak to the 
overall larger picture of the efforts that we take," he stressed.

Walsh also said that the agency often hits a dead end when it tracks goods that are alleged to have been transshipped 
to a port overseas. But he said issues of sovereignty -- and not a lack of resources -- stand in the way of CBP being 
able to make a physical verification of whether or not a product was actually made in the country from which it was 
supposedly exported.

"When these allegations take us to activities in a foreign country, you need to get permission in order to go into those 
countries," he said. The U.S. has put a process in place for conducting such verifications with textile goods through 
some of its bilateral trade agreements, but this is not the case for the bulk of AD/CVD orders, he explained.

CBP officials in the interview reiterated the agency's view that Congress should not subject CBP to new 
deadlines to take action and report back to parties who make allegations of duty evasion.

The Coalition to Enforce Antidumping and Countervailing Duty Orders and its members have advocated on behalf of 
the ENFORCE Act, versions of which were introduced in the House and the Senate during the last Congress. That bill 
would impose such deadlines on CBP. But that bill does not have the backing of House Ways & Means Republicans, 
who instead favor a bill called the PROTECT Act that does not contain hard deadlines.

Even in light of the "e-Allegations" backlog, Walsh said that imposing deadlines would limit the ability of the agency to 
make full use of the "tools" available at its disposal, including criminal investigations through ICE.

Joe Rees, chief of staff in CBP's Office of International Trade, also said that with respect to sharing information with the 
parties making allegations, the agency's hands are tied to a large extent by the Trade Secrets Act and by general due 
process protections.

"All of the information that is given to us by importers is protected by the Trade Secrets Act. So it is impossible, if not 
just extremely difficult, to go back to somebody who's made an allegation and give them information about the 
shipment that they thought was violative," Rees said.

"We are accused of being a black hole, and it is an unfortunate characterization, because we try to be as transparent 
as we can with the Congress and the public, but up to a point," he added.

In lieu of discussing specific import details, both officials said CBP is trying to do a better job of engaging with the 
industry to develop a greater understanding of what types of products are made where -- which can give them a sense 
of when transshipment may be occurring.

The moment an AD/CVD order goes into effect or is filed, there is almost always a shift in trade, but it can be difficult to 
determine whether the shift is "legitimate," Rees said. "So we can work with manufacturers and importers to figure that 
out," he explained.

Walsh also encouraged companies who are considering filing for an AD or CVD to engage CBP early in the process so 
that they can start planning how it can be enforced.

"We need to understand what the commodity is, where it's coming from, who the major players in the market are, what 
sort of attributes really bring it within the scope of a case, and then what sort of testing regime we would need in order 
to make a determination as to whether or not this is covered merchandise," he said.

An in-depth report to Congress submitted by CBP in May of last year said that many of CBP's successful 
enforcement efforts in fiscal 2011 involved standing orders on goods from China -- such as honey and wooden 
bedroom furniture -- that were transshipped or imported via schemes designed to obscure the origin of the product.

In addition, uncollected AD/CVDs on imports from China were a "major component" of the overall duties that CBP was 
not able to collect, the report said. "The top five AD/CVD cases for uncollected AD/CVD duties, comprising $977.6 
million (or 87 percent) of the $1.1 billion in unpaid duties, all involve imports from China," it explained.
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The U.S. AD/CVD system is a retrospective system under which CBP collects estimated AD/CVDs at the time of entry 
and then the Department of Commerce subsequently reviews the records and makes a final determination -- which can 
be lower or higher. This can lead to bills for additional duties being sent out years after an import has entered U.S. 
commerce, and importers seeking to take advantage of the system may have disappeared by that time.
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